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Tuesday,  25  February  1947 

INTERNATIONAL  MILITARY  TRIBUNAL 
FOR  THE  FAR  EAST 
Court  House  of  the  Tribunal 
7ar  Ministry  Building 
Tokyo,  Japan 

T‘  e  Tribunal  met,  pursuant  to  adjournment, 

at  0930. 

Appearances: 

For  the  Tribunal,  some  as  before. 

For  the  Prosecution  Section,  same  as  before. 
For  the  Defense  Section,  same  as  before. 

The  Accused: 

All  present  except  OKA"rA,  Shumei,  who  is 
represented  by  his  counsel. 

(Englis!  to  uapanese  and  Japanese 
to  Enrlis'.'  interpretation  was  made  by  the 
Language  Section,  IMTFE. ) 
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MARS!  AL  01  TJiK  COURT:  The  International 
Military  Tribunal  for  tie  Far  East  is  no v/  in 
session. 

DR.  TAKAYANAGI:  Mr.  President,  Members  of 
the  Tribunal:  Since  yesterday  afternoon  I  have  been 
considering  how  I  could  revise  my  opening  statement 
so  as  to  comply  with  the  requirement  laid  down  by 
the  President,  but  to  my  great  regret  I  have  found 
it  physically  impossible  for  me  to  do  so,  especially 


id  a*^  involves  the  further  process  of  preparing  a 
n  i  Jortresr  text  and  its  presentation  to  the  Language 
12  ‘-action.  I  must  therefore  rely  now  uron  the  dis- 
cretion  of  the  Tribunal  as  to  the  alternative  either 
to  read  the  typed  script,  with  a  few  alterations,  or 

M  i 

'  to  fif'fcr  it  for  the  moment. 
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°f  course,  as  counsel  I  obey  any  order  that 
the  Tribunal  is  pleased  to  make;  however  I  regard  it 

a:--  a  serious  dereliction  of  duty  as  counsel  if  I 
la  11  to  make  the  following  few  remarks,  so  I  do 
desire  that  t>e  Pre>  ident  will  bear  with  me  a  little 
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wh  lie. 

The  defendants  on  whose  behalf  I  am  speak¬ 
ing  think  that  the  lav;  of  the  Charter  is  a  momentous 
element  in  the  present  trial:  their  life  and  death, 
their  confinement  and  liberty  depends  in  large 
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measure  upon  its  interpretations. 
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THE  FRESIDENT:  Doctor,  you  can  not  proceed 
alorp  those  lines.  You  are  attempting  to  address 
the  Court  and  you  are  not  entitled  to  do  so.  You 
‘ ave  prepared,  no  doubt,  a  very  valuable  argument, 
but  we  are  not  allowed  to  permit  you  to  put  that 
argument  at  this  stage.  I  say  vie  ar®  not  allowed. 


7  DR.  TAKAYANAGI:  May  I  just  — 

8  THE  FRESIDENT:  The  Charter  sets  out  the 

9  course  of  procedure. 


10 
1 1 


12 


13 


14 


n 


17 

is 

19 


DR.  TAKAYANAGI:  Hay  I  just  — 

THE  PRESIDENT:  ”/e  must  follow  that  course 
and  you  must  follow  it,  and  please  say  no  more. 

Hr.  Logon. 

1.31.  LOGAN:  The  opening  statement,  your 

Honor . 

THE  FRESIDENT:  Mr.  Cunningham. 

MR.  CUNNINGHAM:  If  the  Tribunal  please, 
before  Mr.  Logan  makes  his  opening  statement  I  vie uld 


like  to  call  to  the  attention  of  the  Tribunal  that  I 
I  would  like  to  object  to  one  part  before  it  is  read 


an<i  that  it  he  deleted.  I  refer  to  page  6,  begin- 
n  ninF  with  the  word  "judicial  notice,"  and  ending  on 
2\ i bottom  of  page  6  with  the  word  "conspirators"  -- 

"co-conspirators." 

i 


I  object  to  this  part  of  the  statement  for 
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l  the  reason  that  it  lr  not  relevant  to  the  issues  in 
?  this  case  and  it  doesn't  forecast  any  proof  which 
3  Is  rater is]  to  this  cause.  Neither  --  it  pertains 
<1  to  tie  trial  —  it  pertains  H>  the  trial  at  Nuern- 
5  berg,  which  is  not  a  ratter  in  issue  here,  and 
c,  neither  is  the  analogy  in  fact  a  question  here. 

7'  I  ask  the  Court  to  direct  counsel  to 

a  d' let.e  that  part  of  his  operirr  statement  before  he 
t)  delivers  it. 

TFE  FRES J.DENTs  For  >:nes  it  affect,  your 

10 

client,  I'r.  Cunningham? 

I'R.  CUNNINGHAM  Tt  asks  the  Court  to  take 
Judicial  notice  that  a  conspiracy  existed  in 
j,  Germany  and  that  the  Court  distinguish  between  this 
] .  case  and  tie  cese  in  Nuernberg.  lTy  client  being 
K,  ambassador  in  Germany,  it  reflects  unfavorably,  to 
)7  say  the  "least,  upon  the  association  between  the  two 
1S  rations,  Germany  and  Japan,  and  v/e  should  not  be  in 
1M  a  rosltion  here  where  v/e  are  re-trying  the  issues 
2u  involved  in  the  Nuernberg  case.  7/e  are  only  trying 

21  the  issues  involved  here. 

22  TFE  PRESIDENT:  Hr.  Tavenner,  you  desire 

23  to  address  the  Court,  I  believe. 

I'R.  TAVEHNER :  I  have  ro  desire  to  address 
-5  the  Court  on  that  subject.  I  do  desire,  however,  to 
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’foir.t  oul  to  the  Tribunal  that  in  the  operinr  state- 
"ij'Pri'  proposed  to  bo  made  that  there  a \v e  several 
"* pbjec*  ions  we  would  like  to  rn aV.  o  to  Fart.  11,  e r t. •  <r- 
‘}lrr  or.  pare  This  part,  relates  to  evidence  of 
5  \  o  acts  an/.1  declaration  of  other  nations  regarding 
h>  :rea*ier  as  cresting  international  law,  absence  of 

7  ir.c4  ividual  respons  1  bi 1  ity,  dij loroatic  immunity,  and 
*  sjvature  of  crir.es  charred. 

9  I  The  first  objection  Is  that  the  treatment 

io  pf  this  subject  offends  tl  ruling  of  the  Court  of 
it  j-estorday  regarding  matters  previously  argued . 
is  T'  e  second  and  most  important  objection  is 

13  \\  f.t  in  the  first  paragraph  ir.  r-rticular  reference 
1  ‘  is  made  to  action  by  other  nations  in  the  perform?. ;ce 
1  of  treaty  obligations  or  in  their  fa.  'ur  to  perlorm 
!> treaty  obligations,  whict  could  not  be  issues 
ir  this  trial  . 

THV  P  PBS  I  DECT;  To,  v/«  ore  not  trying  those 

j  < 

potions  or  any  individuals  belonging  to  them. 

I'R.  CUrnrOKAi: :  It  would  result  in  a  need- 
ess  prolongation  of  this  trial  should  these  issues 

22  ’ 

he  permitted  to  be  raised  in  +  he  course  of  this  trial. 
23 
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THE  PRESIDENT:  I  think  one  writer  on 
constitutional  law,  Oppemhe im  or  Lauterpacht,  does 
sav  or  does  suggest  that  the  Pact  of  Paris,  I  think 
it  is,  is  r.ct  bind  in?  because  it  has  been  broken 
by  othf  r  nations.  However,  as  you  say,  v/e  are  not 
trying  Russia  or  Britain  and  they  are  the  nations 
mentioned  in  the  paragraph  to  which  you  object. 

MR.  TA VENEER t  If  It  Pleas’-  the  Tribunal,  that 
beinp  our  position,  v/e  desire  to  move  that  that  part 
of  the  opening  statement  be  deleted. 

THE  PRESIDENT:  Are  you  objecting  to  the  whole 
of  II  or  lust  to  the  Hrst  paragraph? 

,rR.  TAVEKNER:  V/e  are  objecting  to  the  whole 
of  Section  II  on  the  ground  that  it  offends  the  rule 
issued  yesterday,  and  w*  arc  objecting  specifically 
as  to  paragraphs  1  and  3  on  the  second  ground  mentioned 
:2L  LOGAN :  If  the  Tribunal  please,  I  might 
point  out  that  those  examples  set  forth  there  are  not 
complete.  I  say,  among  others,  •ve  have  ether  examples 
that  v/e  intend  to  of rer  as  proof.  hi  don’t  propose 
to  argue  tic-  legality  or  th>  admissibility  of  this 
evidence  at  the  present  time  and  wo  don’t  think  that 
It  <s  within  the  province  of  the  Tribunal  to  pass  on 
the  materiality  or  relevancy  of  our  proposed  facts 
that  v/e  interim  to  prove  at  this  time.  IV  understanding 
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,  is,  lr  the  Tribunal  please,  from  past  rulings  that 
0  these  opening  statements  are  designed  to  inform  the 
Tribunal  -- 

I 

4  THE  MONITOR:  Hr.  Logan,  operation  of  the 

i 

5  r--d  light  is  out  of  order,  so  will  you  pause  at  each 
(,  sentence  please? 

7  !’R.  LOGAN:  V/o  do  not  understand  in  offering 

%  ,s  j  an  opening  statement  that  the  Tribunal  is  at  that  time 

9 ;  intending  to  pass  on  the  relevancy  or  the  materiality 
in  of  th.r  documents  or  evidence  which  v/o  will  offer  later, 

li  YJe  are  not  sc  much  concerned  with  the  acts  sot  forth 

i-  in  our  opening  statement,  as  the  acts  themselves,  as 

13  vie  arr  with  the  views  taken  of  those  acts  by  other 

i*  nations.  ’.Ye  think  it  will  bo  of  assistance  to  the 
Tribunal  to  find  out  hew  other  nations  interpreted 

| 

the  so  very  treaties  upon  which  the  prosecution  is  basing 

1  its  cause  of  action  here.  If  it  is  the  purpose  of  the 

ls  Tribunal  to  pass  on  the  materiality  or  relevancy 

'v  of  the  evidence  we  intend  to  offer,  merely  on  an  open- 
20 

ir.g  statement,  I  will  withdraw  the  statement.  I  don't 
think  we  have  gone  beyond  th.r  bounds  of  an  opening 

22 

statement.  We  set  forth,  as  we  view  it,  very  clearly 

23 

I  and  concisely  what  we  intend  to  prove,  the  facts  and  the 

24  ' 

evidence  that  \vc  intend  to  offer.  I  don't  see  anything 

25 

obnoxious  about  th*  statement  itself. 
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THE  PRESIDENT  s  You  offer  that  as  contemporary  a 
_zt>c s  i  tin .  I  suppose,  as  showing  the  attitude  of  the 
r.atior.s  to  the  troatv  and  thereby  petting  its  correct 
interpretation  from  that  attitude  at  the  time?  Net 
saying ,  in  effect,  if  the  Japanese  were  burglars  thy  r- 
v.’  re  other  burglars  as  v/oll?  That  is  not  your  attitude? 

.  R.  LOGAN:  Oh,  no.  Oh,  no.  V/e  don’t  contend 
in  either  event,  your  Honor. 

THE  PRESIDENT:  Well,  you  are  offering  this  as 
bearing  on  thy  interpretation  — 

■R.  LOGAN:  That  is  right. 

THE  PRESIDENT:  --  of  the  Pact  of  Paris. 

'.K.  LOGAN:  If  the  Tribunal  please,  you  will 
a] so  note  w<  have  there  oth  v  acts  toe.  Those  are  only 
some  of  them  as  sot  forth  there . 

THE  PRESIDENT:  V/e  11,  proceed  to  read  what 
you  have  written,  -ycept  that  chapter.  V/e  will  give 
a  decision  on  that  later. 

!R.  LOGAN:  If  the  Tribunal  please,  if  vour 
ruling  is  intended  to  restrict  our  p»roof  I  will  withdraw 
th*-  r.tiro  statement  and  w*  will  offer  tie  proof  and 
1  t  the  Court  rule  on  it  as  it  is  offered,  to  th«- 
mat  riality  and  relevancy  at  that  time. 

I  would  also  like  to  noint  out  to  the  Tribunal 
that  when  thy  prosecution  r  ad  their  statements,  th.-ir 
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,  opening  statements,  t>  *~y  wnr»  permitted  to  read  them 
r.  'ntirolv  and  that  after  they  wore  road  the  Tribunal 
struck  out  parts  of  then;,  which  parts  wo  don’t  know, 
but  they  said  they  would  disregard  certain  parts  of 
3  them. 

6  THE  PRESIDENT:  You  said  you  would  withdraw 

7  something,  Mr.  Logan.  v;hat  you  meant  was  you  would 
not  read  it.  You  have  nothing  to  withdraw.  You  have 

e  1  not  read  it. 

1'R.  LOGAN :  That  is  right.  7ith  all  duo 
r*  s p<  c t  to  the  Tribunal,  we  ask  that  the  sane  ruling 
be  followed  with  respect  to  the  reading  of  our  opening 
statements  as  was  followed  by  the  prosecution  where  they 
wrr:-  permitted  to  read  them,  r.v»n  though  wo  did  object 

to  th<  m. 
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THE  PRESIDENT:  We  have  no’-  core  to  any 
decision  yet,  Mr.  Logan.  You  have  rendered  it  un¬ 
necessary  for  us  to  cor.e  to  a  decision,  ’.Ve  are  not 
discriminating  aeairst  you  as  you  suggest,  tut  we 
must  hear  argument,  of  course. 

KR.  LOGAN;  If  it  is  the  Tribunal's  decision 
that  they  will  not  pass  upon  the  materiality  or  the 
"‘elevancy  cf  the  evidence  we  intend  to  offer  urder 
Group  II,  I  will  omit  it  and  read  the  balance  of  the 
or~ning  statement. 

THE  PRESIDENT;  It  would  be  unusual  to  pass 

i 

on  materiality  and  relevancy  ir  the  course  of  an 
omening  statement. 

KR.  LCGAL;  That  is  right. 

TEL  F RESIDENT;  However,  you  are  prepared 
now  to  read  what  you  have  written  except  that  par¬ 
ticular  part. 

MR.  LOGAN:  Vith  that  understanding. 

Division  I  of  the  defense  cas-.-  will  nro- 

I 

luce  evidence  cf  a  general  nature  shewing  that  under 

I 

the  e-xistir.g  state  cf  international  law  the  charges 

I 

in  the  Indictment  must  fall;  that  there  was  no  con¬ 
spiracy  of  the  accused  inter-  se ,  precluding  any 
finding  cf  guilt  for  the  acts  and  conduct  of  these 
accused  or.  the  conspiracy  courts  and  that  Japan's 
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domestic  renditions,  coupled  with  •  ncircl*' inert  by 
ttv'  World  Powers,  forced  her  as  a  last  resort  tc 
fight  for  her  v-^ry  existence. 

This  tvider.ee  will  be  presented  in  five 

parts : 

I.  Evidence  of  basic  documents  rei-tirg  tc 
the-  surrender,  the  creation  of  the  Tribunal,  treat¬ 
ies  and  the  ccnstituticn&l  laws  and  regulations  cf 
Japan. 

I  will  on it  II. 

III.  Evidence  of  lack  of  conspiracy  of 

the  accused  int«-r  so  including  the  Greater  Last  Asia 
Co-Prosperity  Sphor<  . 

IV.  Evidence  cf  the  national  economy  of 
Janan  and  th-  encirclement  of  Japan  by  the  E'er  Id 
Powers  in  the  Facific  and  Asia. 

V.  Evidence  of  th*  Japanese  domestic  condi¬ 
tions  from  educational,  arti-communistic  and  propa¬ 
ganda  standpoints. 

Th*.  t.yp*  cf  evidence  and  its  subject  matter 
to  be  produced  in  sunnert  cf  each  of  these  five 
parts  is  as  follows: 


I. 


evide:  ce 
surriidit: 

TR-ATIES 


CF  BASIC  DCCUI'EFTS  EE LATII  G  TC 
,  TH1  CREATION  CE  TEE  TRIBUNAL, 
A  ED  TH:  CCJSTITU'IKE,  LAE'S  AND 
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REGULATICi:S  OF  . 

We  will  read  fron.  trcati  s  and  Easir  docu¬ 
ments  relating  to  tie  surrender,  the  creation  and 
Jurisdiction  of  the  Tribunal;  treaties  which  the 
aceused  are  charred  with  violating  and  the  Japanese 
constitution,  laws  and  re gula tiers  which  the  ercs^- 
cutler,  introduced  into  evidence  but  did  rot  read 
into  the  transcript,  Ir.  additicr  ,  the  defense  will 
present  additional  treaties  and  ether  basic  documents. 

Th'  se  It-  ati'  S,  coma  ntie-r.c  and  assurances 
will  make  clear  in  part  Japan's  r  *ition;  hov  and 
hy  various  actions  and  cold  termcacuros  were  taken  by 
her  in  past  years  and  why  sh;  failed  to  act  at  tires, 
explaining  her  pcsiticr.  ar.d  th«  position  of  pewerful 
countries  ir.  the  farr.ily  of  nations.  Her  special 
interests  in  China  ai  d  Far. churl. a  will  be  shown  to 
have  bo-i  recognized  and  accented  by  V/crld  Powers  for 
many  y^ars. 

T'c  interests  she  was  1*- gaily  charged  with 
pro  tec  ting,  the  steps  taker,  or  her  behalf  bv  seme  to 
de-ford  those  Interests,  th-  misinterpretation  cf  her 
intentions  bv  s  :*  r.ati  is,  on  1  th  re.co.niticn  of 
her  accomplishments  by  many  nations  ill  be  aer- 
tr- yed. 

It  will  V  d  r/.  n.str-tcd  that  with  resrect 
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to  Kanchu^ia  and  China,  rations]  ’  t  licics  w  ro 
formed  after,  n^t  be  for  ,  th<  occurrence  cf  those 
military  incidents.  Succeeding  governments  were 
thus  forced  to  accept  conditions  as  they  found  tl’.-ir 
and  attempts  were  made  to  localize  these  incidents. 


III.  f.VIDirCE  01  LACK  Cl  COi.i.C I  CCi  SP1KACY 

cf  thi  accused  icti.r  se  i.  cludilg  tee 

{  GREATER  EAST  ASIA  CC -PROSPERITY  SPHERE. 

The  prosecution’s  charge  that  these  ac¬ 
cused  ccr.snire-d  to  initiate,  plan  and  rage  aggr  r- 
sive  wars;  to  murder  and  to  mistreat  n»'?.sone rs  of 
war  and  civilians  will  be  disrrovf r  by  irrefutable 
ovid  nc-  .  Further  evidence  on  this,  of  necessity, 
will  be  offered  throughout  the  trial. 

The  evidence  to  bo  presented  will  con¬ 
clusively  establish  that  th*.  situation  ir  Japan  was 
entirely  different  than  in  Germany.  There  hitler 
and  his  small  group  cf  followers  started  in  1919 
and  first  using  the  29  points  of  the  Grman  Labor 
j  Party  and  later  in  1929  using  "I.?ein  Kair.pf"  as  their 
Bible ,  with  a  definite  plan  in  view  unaltered 
throughout,  overcame-  all  opposition  until  they 
seized  control  of  the  Government  cf  Germany  and  con¬ 
tinued  in  power  as  its  government  until  the  termina- 
I  tier,  cf  the  war. 


.4 
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1  The  expressed  program  of  Hitler  and  his 

2  cohorts  v^as  adjudged  to  be  or i nous  including  among 

3  other  points  an  anti -Jewish  provision,  planned 

4  territorial  expansion  and  prereditated  disregard 

5  of  treaties.  It  will  be  shown  that  no  such  provi- 

u  sions  or  ones  even  renotely  reeenblir.g  those  were 

7  ever  a  national  policy  conspired  or  planned  by  these 

8  accused.  Hitler  was  the  dominating  factor  through¬ 
out.  Such  a  personage  is  absent  here.  Throughout, 

1(1  he  had  a  close  group  of  followers.  Such  was  not  the 
11  case  here.  It  will  be  shown  that  i-stad  or  a  Con¬ 
nor.  conspiracy  in  Japan,  the  converse  is  true.  The 
11  military  were  divided;  the  Army  opposed  the  Navy; 

11  the  diplomats  disagreed  with  the  Army  and  the  Navy; 

1  ’  the  Cabinets  were  divided  and  fell  with  great  fro- 
quency;  the  Diet  was  independent  of  governmental 
policies  or  influence  of  th  military;  military 

IS 

and  non-military  gov  rnr.cntal  officials  often  vio- 

19 

lently  disagreed  with  one  another  and  some  stayed  in 
office  whenever  possible  to  ^ight  with  vigor  for  what 

21 

they  thought  was  right  ev^-n  though  their  opinions 

22 

did  not  always  pr  vail  --  the  latter  a  commend sbl-_ 

2.t 

deed,  and  lauded  by  representatives  o^  the  prosecut- 

2 1 

ins  rowers.  It  will  be  shown  that  th  s-  accused  were 
.  never  clos*.  enough  to  one  another  in  time  of  holding 
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office  tc  fonn.  or  crr.tinue  any  common  plan  or 
conspiracy  for  th ..  purpose  of  expanding  the  power 
of  Japan  by  aggressive  war.  Internal  dissension  in 
Japan  precluded  tlv  formation  or  execution  of  any 
common  conspiracy  or  plan  as  charged. 

Furthermore,  it  will  be  shown  that  the  compo¬ 
sition  of  the  cabinets  of  the  Government  of  Japan  was 
a  continuously  changing  constituency.  Since  1928, 
fifteen  different  cabin' ts  rose  and  fell  in  Japan. 
Cabinets  fell  because  of  crises  brought  about  by 
various  events  and  differences  of  opinion  between 
seme  of  these  very  accused  and  between  their,  and  other 
officials.  No  two  cabinets  fell  because  of  identical 
reasons . 


13 

16 

17 

IS 

K* 


20 

21 


2  3 
21 


Many  of  them  fell  because  of  purely  domestic 
reasons,  unrelated  to  any  international  situaticr. 
Among  the  reasons  for  their  termination  are  the 
following:  The  TANAKA  Cabinet  fell  on  July  1,  1929 
because  of  internal  dissension  in  the  cabinet.  The 
KAKAGIJCHI  Cabinet's  fall  on  April  13,  1931  was  due 
t-'  the  illness  of  the  Prime  Minister.  The  2nd 
l.AKATSUKI  Cabinet  foil  on  December  12,  1931  because 
of  a  difference  of  opinion  between  V/AKATSUKI  and 
ADACHI,  Minister  of  Home  Affairs,  with  r-  gurd  to 
whether  or  not  the  Cabinet  should  be  a  coalition  form 
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of  government.  The  IHUhAl  Cabinet  fell  on  Kay  25, 
1932  when  INUKAI  was  assassinated  by  some  youi.r 
officers  over  a  domestic  political  issue.  The  SAITO 
Cabinet  fell  on  July  7,  1934  because  of  a  public 
scandal  which  compromised  some  of  the  ministers  and 
high  officers  of  the  government.  The  OKADA  Cabinet* s 
fall  on  March  8,  1936  was  the  result  cf  the  February 
26th  Incident.  The  fall  of  the  HIROTA  Cabinet  on 
February  1,  1937  was  occasioned  by  a  difference  of 
cpinion  between  HIROTA  and  TERAUCKI,  Ifinister  of  War, 
on  the  issue  of  whether  the  House  of  representatives 
should  be-  dissolved.  The  } AYASKI  Cabinet  fell  on 
June  3,  1937  when  HAYASHI  dissolved  the  Diet.  The 
new  Diet  which  was  elected  was  opposed  in  HAYASHI' s 
domestic  policies.  The  1st  KONOYE  Cabinet  fell  on 
January  4th,  1939  due  to  a  difference  of  opinion 
among  Cabinet  members  with  regard  to  the  anti-Comin¬ 
tern  Pact.  The  HIRAKUMA  Cabinet' s  fall  on  August 
29th,  1939  was  due  to  internal  dissension  and  the 
sudden  and  unexpected  conclusion  of  the  non-aggres¬ 
sion  pact  between  Germany  and  Russia.  The  ABE 
Cabinet  fell  on  January  15,  1940  because  of  the 
domestic  price  commodity  policy  and  the  question  of 
whether  or  not  the  Trade  Ministry  should  bc>  estab¬ 
lished.  The  YONAI  Cabinet  fell  on  July  21,  1940  be- 


cause  01*  diff  i-rences  of  opinion  cone- mine  the 
formation  of  a  new  political  party.  The  2nd  KOI.-OYE 
Cabinet’s  fall  on  July  17,  1941  was  brought  about 
by  KOKCYE’s  difference  of  opinion  with  1ATSUCKA, 
Minister  of  Foreign  Affairs,  as  to  foreign  negotia¬ 
tions.  The  3rd  KCNOYL  Cabinet  fell  on  Cctcbcr  1C, 
19*U  because  of  KOKCYL's  differences  with  TCJO  with 
respect  to  Air- ricar.  policy.  The  TCJC  Cabinet  fell 
or.  July  17,  1944  because  oi  the  trend  of  the  war. 

Th'  K01SC  Cabinet's  fall  on  Anril  7,  1945  was  due 
to  a  diff'.  rone  of  opinion  with  the  Army.  The 
SUZJL1  Cabin  t's  fall  on  August  16 ,  1945  came  upon 
th  completion  of  its  duty  in  connection  with  the 
surrender.  Th'  HIGASKIKUNI  Cabinet  fell  on  October 
£,  1945  because  of  post  war  conditions. 
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''nlike  Hitler,  no  one  in  Japan  was  in  s  con¬ 
tinuous  position  o^  control  in  these  cabinets  or  in 
thf.  military  during  the  reriod  of  time  covered  in  the 

f 

Indictment.  In  three  of  these  cabinets  --  the  TAKAKA 
Cabinet  Arril  2C,  1927  to  July  1,  1929;  the  HA  MAGI  TC  HI 
Cabinet,  July  2,  1929  to  Arril  13,  1931,  and  ‘he 
HAY.  SHI  Cabinet,  February  2,  1937  to  June  3,  1937  -- 
not  o~e  of  the  accused  was  in  a  position  to  control, 
lead  or  direct  any  conspiracy  as  not  one  of  them  was 
even  a  member  of  those  cabinets,  nor  was  any  of  them 

Chief  of  the  .  rmy  General  Staff  or  Navy  General  Staff 

12 

curing  those  times. 

13 

That  there  could  not  have  been  a  continuing 
M  I 

common  conspiracy  tG  initiate  or  "mpe  agressive  war 

15 

will  be  shown  by  the  fact  that  not  one  of  the  accused 

16 

was  a  member  of  any  two  of  4 he  cabinets  which  were 
17  .  J 

in  office  at  the  time  of  the  outbreak  of  the-  .Manchurian 

18 

in  September,  1931,  the  commencement  of  the  China 

iv> 

Affair  in  July,  1937,  end  the  outbreak  of  the  Pacific 
n|  2"  in  December,  1941.  Only  one  accused  was  in  the 
cabinet  at  the  time  of  the  commencement  of  the 

! 

2.  ,  Manchurian  Incident  tnd  none  was  Chi'~f  of  the  /.rmy  or 
2.J  U&vy  General  Staff.  Only  two  were  in  the  cabinet  at 

1 

25  the  time  of  co  ncncement  of  the  China  Incident  and 

none  was  Chief  of  the  Army  or  I'avy  General  Staff.  Only, 
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four  were  in  the  cabinet  et  the  time  of  Pearl  Herbor 
and  the-  Chief  of  Naval  General  Staff  was  a  former 
accused.  The  e  vidence  will  shew  that  the  alleged  con¬ 
spiracy  had  no  core  due  to  the  absence  of  a  leader  who 
would  necessarily  arreer  in  a  position  of  dominant 
control  in  at  least  two  out  of  these  three  significant 
and  important  periods  of  time  —  that  situation  is 
absent.  During  the  entire  period  of  time  covered  in 
the  Indictment  the  national  ~olicy  constantly  changed, 
thus  disproving  a  common  continuous  conspiracy. 

Furthermore ,  it  will  be  significantly  demon¬ 
strated  by  evidence  thst  with  respect  to  the  charge  of 
conspiracy  to  plan  aggressive  wars,  where  ample  time 
is  necessary  to  make  pre par;  lions,  none  of  the  accused 
was  in  the  HAMAGUCHI  Cabinet  which  fell  five  months 
before  th'  commencement  of  th  Manchurian  Incident  nor 
was  any  of  them  Chief  of  the  Army  or  Navy  General  Staffs 
during  the  time  cf  that  cabinet.  Likev/ise  none  of  the* 
accused  was  in  the  HAYASHI  Cabinet  v/hich  fell  one 
mvr.'th  before  the  commencement  of  the  China  Incident 
nor  was  any  of  them  Chief  of  the  Army  or  I'evy  General 
Staff  durinp  that  time. 

Th>  re  w- s  an  absence  of  any  agreement  'hat- 
sot  ver  among  the  accused  even  remotely  pointing  to 
any  common  plan  or  conspiracy.  The  evidence-  will  show 
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t hr: t  true-  to  sound  principles  of  constitutional 
government,  there  was  no  planning,  scheming  or 
plotting  to  nrorose  a  new  Prime  Minster  who  would 
further  any  such  common  rirn  or  conspiracy  as  is 
charged,  or  any  oth< r  common  conspiracy  at  all.  The 
reasons  why  these  cabinets  fell  rnd  new  ones  rose,  will 
definitely  establish  that  r.j  such  common  conspiracy 
am  ng  these  accused  existed. 

The  evidence  will  further  show  that  among 
fhe.  accused  durinr  the  period  charged  in  the-  Indict¬ 
ment  there  was  n- Vv r  any  single  proup  of  them  in  a 
position  ?f  -owe r  and  influence  over  any  extended 
period  of  time .  The.  absence  of  such  a  proup  holding 
important  political  offices  or  military  ^osts  of 
control  prevented  any  cooperation  to  carry  out  any 
plan  or  r'lans  for  any  common  conspiracy  or  ^ur”ose 
<s  charged  in  the  Indictment  during  the  terms  of  office 
held  by  these  accused. 

Individually  it  will  be  shown  that  they  acted 
in  no  way  diff<  rent  than  v/ould  be  expected  or  normally 
anticipated  of  the  officials  of  any  oth^r  country  under 
similar  circumstances.  J vide  nee  will  be  produced  to 
show  that  the  prosecution  by  the.  use  of  certain  labels 
has  magnified,  ciistortcd  and  misconstrued  the-  true 


meaning  and  intent  of  the  innocuous  phrases  —  New 
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,  Ordf  r  ir.  lest  Asia,  He  kko  Ichiu  rnd  Greater  East  Asia 

2  Co-Frospcrity  Srh-  rc .  It  will  be  sh^vm,  contrary  to 
» 

^  the  prosecution  contention,  thrt  thes-  phrases  hrd  no 
4  malicious  cri  n:  1  implication  and  did  not  contc.m- 
•'lete  military  aggression;  that.  they  ere  just  os 
(l  innocent  rnd  innocuous  as  the  phrases  or  implicit  ions 

7  cent' ined  within  the  "Good  neighbor  Folicy"  rnd  "ende 11 

8  -"ilkic's  "One  World.” 

9  The  prosecution's  charge  the t  rll  these 

10  accused  rnd  others  were  nrrt  rnd  ^r.rce  1  cf  a  common 

; i  pirn  or  conspiracy  to  ce  use  erbine  ts  to  fell  end  nrc- 
12  vent  cabin: ts  from  being  formed  is  contrary  to  the  frets 

i 

it  Its  content  ior.  is  be  srd  on  the  .'-sruiart ion  thrt  the 

11  i  recused  conspired  to  end  us<  d  the  Imperial  Ordinance 


13  of  19®5,  rs  emended  in  1912,  end  the  Imperial  Ordinrnce 
of  1936  for  this  purpose. 

Military  influence  for  individual  r*  th-  r 
18  (  then  political  reasons  occasion? lly  played  c  cert  in 
10  the  selection  of  r  new  Prime  Minister,  but  it  was  not 

|  pursuant  to  my  organized  common  rlrn  or  conspiracy 

a  * 

|  by  these  recused.  It  will  be  shown  with  re.sncct  t.o 

this  there  never  was,  or  could  be  my  such  r  common 

t  conspiracy  among  rll  these  accused,  due  in  part  to  the 
24 

feet  they  helc  diff- rent  offices  at  various  periods 
of  time.  Some  at  various  times  expressed  different 
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and  to  a  pr.  rt*T  extent  then  many  otlvr  countries, 
the  true  economic  condition  will  be  shown  by  impartial 
studies  >' nd  reports.  Ihc.  economic  condition  of  various 
b; sic  industries  such  rs  shinnin  ,  coni,  food,  tex¬ 
tiles,  rubber,  oil,  electricity,  etc.,  will  be  offered 
to  demonstrate  positively  that  the  re  was  no  economic 
preparation  for  war  or  any  conspiracy  in  re  gard  there¬ 
to.  The  enactment  in  1932  of  a  Capital  Flight  Pre¬ 
vention  Law  and  in  1933  of  Fore  ipn  Fxchrngc  Control 
Legislation  were  natural  phenomena  forced  on  Japan 
by  the  world  ■•'idc  depression  and  dislocation  of 
foreign  trade  which  was  particularly  acut'  in  Japan 
because  of  progressively  higher  tariff  walls  ana  other 
trade  barriers  erected  against  her  throughout,  most  of 
the  world . 

Moreover,  we  will  show  that  be  tv/ccn  1928  and 
1935  the  vast  majority  of  the  trading  nations  of  the 
world  enacted  identical  or  similar  legislation  and 
the t  such  legislation  as  Japan  enacted  had  no  relation 
whatsoever  to  preparations  by  Japan  for  war.  Japan, 
being  a.  nation  which  must  imrort  in  large  quantities 
in  order  to  live,  was  particularly  injured  in  her 
foreign  tr-de  by  the  Ottawa  Conference  decision  of 
1932  to  grant  Empire  nref  rencc  in  tariff  treatment, 
a  decision  which  was  roundly  condemned  by  the  United 
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5t"t  s  r.nd  practically  ev^ry  trading  nr t ion  in  the 
•orld  outside  cf  the  United  Kingdom.'  .  The  evidence 
relating  to  the  economics  of  Japan  including  Korea, 
will  show  persuasively  the  absence  of  any  manipula¬ 
tion,  regimentation  or  control  for  any  such  nur  cse  as 
is  alleged  by  the  prosecution.  ”'c-  v/ill  show  that  prior 
to  the1  Pacific  "rr,  80  per  cent  of  the  foreign  trade 
of  Jaran  wrs  conducted  with  the  United  Kingdom, 
Netherlands  /  no  the  United  States.  From  this  fhe 
Tribunal  will  be  able  t.o  gauge  the  terrific  impact, 
of  the  embargo  and  freezing  regulations  of  the  APCD 
bloc  u*'on  the  economy  of  Japan  Darticvla.rly  with 
resoect  to  the  imminent  threat,  it  offcr<  d  in  attemot- 
ing  to  force  a.  capitulation  in  China. 

The  evidence  will  indicate  the  economic 
encirclement,  tovhich  Japan  vrs  subjected.  The- 
situ- tion  in  Japan  and  the  disastrous  result  of  such 
restrictions  and  sanctions  on  Japanese  economy  will 
be  shown.  The  evidence  will  further  point  to  the 
lack  of  any  economic  aggression  preparatory  to  waging 
any  alleged  aggressive  wars  by  those  rccus«  d  or  any 
conspiracy  by  them  in  regard  thereto.  It  v/ill  "Iso 
be  shown  by  maps  and  charts  how  Japan  hac  been  gradu¬ 
ally  encircled  economically  and  t-‘  rrit.oriclly  by 
v/or Id  powers  leading  up  to  a  critical  situation. 
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V.  Evidence  of  thr  Jr.  pane sc  Domestic  Cor- 

I 

2 

i  dltions  from  Educational,  imti-Communistic  and 
*  i 

Propaganda  Standpoint. 

1 

Evidence  will  be  introduced  to  show  thrt 
the  prosecution  hrs  cxcpg-  rated  the  import? nee  of 
milit:  ry  cduertlon  in  th:  Jerrnese  school  system. 

i 

:  Militr ry  cduertlon  os  practiced  in  Japan  was  less 
objectionable  thm  thrt  of  other  prosecuting  nations. 

> 

This  evidence  will  be  v'rc  scnt.cd  in  the  form  of 

i 

curricula,  statements  end  testimony. 

It  will  b<  shown  thrt  th< re  was  no  common 
conspiracy  among  these  recused  to  prepare  the  children 
i  of  Japan  for  alleged  oppressive  wars  by  training, 
drills,  maneuvers  or  exercises,  using  the  school 
system  as  r  nefarious  vehicle.  There  were  no  text¬ 
books  devised  or  used  for  such  rurooscs.  ^erehers 
end  educators  were  never  indoctrinated  with  any 
militr risitic  or  ultra -nationalistic  philosophy  or 
required  to  teach  such  ideas  in  support  of  any  such 
I  alleged  plan,  scheme  or  common  conspiracy.  The 
evidence  will  further  show  th't  military  education 

, 

cl: ycd  only  r  minor  part  in  the  Japanese  school  system 

since  1902;  that  it  was  ne  ver  intended  to,  nor  did  it 
I  | 

dominate  school  life,  or  teachings  of  the  children. 
Furthermore,  it  will  be  shown  that  in  1929  when  the 
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I  military  budget  of  Jenrn  v/r  s  cut.,  r.nd  the  size  of  t.h«' 
Army  reduced,  on  election  wrs  offered  to  the-  students 

2 

of  militcry  instruction  in  the  schools  or  limited 
4  j 

service  in  the  Army  rft<r  e  reduction. 
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It  will  be  shown  that  even  when  Japan  was 
engaged  in  hostilities  with  China,  commencing  in  1937, 
her  universities  were  not  turneo  into  military  schools 
as  claimed,  which  has  been  the  practice  of  other  natiorc 
during  times  of  war.  There  never  was  any  common 
conspiracy  among  these  accused  to  regiment  the  youth 
of  Japan  through  the  school  system  and  to  inculcate 
thorn  with  a  spirit  of  totalitarianism  or  aggression. 

The  Peace  Preservation  Law  was  enacted  and 
enforced  for  the  purpose  of  combating  tho  rightists 
and  the  menace  of  Communism.  It  will  be  sho”'n  that 
the  effect  of  the  three  Russian  five-year  p]ans,  the 
resolutions  of  the  7th  Conference  of  the  Internationale 
in  193^,  anc  the  activities  of  the  communists  in  Japan 
caused  real  anxiety  among  the  Japanese  people  and  the 
government.  Tne  government  was  charged  with  the 
responsibility  of  maintaining  law  anc  order  in  Japan, 
and  subversive  activities  of  the  cormunists  warranted 
the  steps  taken  for  their  control.  It  was  entirely 
unrelated  to  any  alleged  preparations  for  aggressive  war. 

These  accused  are  charged  with  using  propa- 


23 

24 

25 


panda,  censorship,  press,  radio  and  moving  picture? 
for  the  purpose  of  furthering  the  alleged  plan  or 
conspiracy  for  aggressive  war.  It  will  be  shown  that 
no  such  use  was  ever  made  .  f  these  means  of  communisatiens 
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for  such  purposes  curing  peace  time  and  it  will  be 
further  shown  that  curing  ti>  es  of  war  the  uses  mace 
**  these  means  of  communications  were  no  different 
than  those  which  could  reasonably  be  exoectec  to  be 
used  and  were  used  by  other  countries  curing  war  times. 
This  use  was  totally  unrelated  to  any  alleged  common 
conspiracy  among  these  accused. 

It  will  be  shov/r.  by  witnesses,  nubli cations 
anc  official  cocuments  that  there  was  no  propaganda 
as  charged  by  tne  prosecution  to  bring  about  any  wars 
or  criminal  acts.  The  evidence  will  shown  that  there 
is  no  foundation  for  stamping  these  various  measures 
taken  by  Japan  and  some  uf  these  accused  in  the  normal 
operation  of  the  government  with  the  label  of  aggressive 
war.  Tne  enactment  and  execution  of  laws  and  measures 
"'ere  not  for  ulterior  mirposes  as  claimed  but  for 
sound  anc  proper  reasons  ano  the  promotion  of  good 
government,  unrelated  to  the  charges  in  the  Indictment. 

Vith  respeot  to  the  evidence  to  be  present  in 
this  division,  as  has  be:>r.  pointed  out  in  the  general 
opening  statement,  individual  accused  may,  in  the  pre¬ 
sentation  of  their  defenses,  clffor  with  certain  items 
of  evidence,  the  inferences  to  be  drawn  therefrom,  and 
their  involvement  therein. 

Mr.  George  Yarrnoka  will  now  present  the 


evidence  of  basic  cocurnents  relating  to  the  surrender, 
the  creation  of  the  Tribuna ^ ,  treaties  and  the  consti¬ 
tutional  laws  and  regulations  of  Japan. 


THE  PRESIDED T :  Mr.  Ycmaoka. 

l.Ji.  YhiJiOiJi :  Mr.  President  and  Members  of 
the  Tribunal:  During  the  early  stages  of  the  prose¬ 
cution's  case  cert:  in  sic  documents  relating  to  the 
surrender,  the  erection  and  jurisdiction  cf  this  Tri¬ 
bunal,  treaties  :  nci  agreements,  :  nd  Japanese  laws  and 
ordinances  were  received  in  evidence.  Many  of  these 
documents  were  admitted  by  ref-  rer.ee  to  titles  mly;  as 
to  some  others,  only  excerpts  th  rofrom  v:ero  read; 
in  certain  oth-.r  instances  th^  entire  documents  wore 
read  by  the  prosecution  into  the  tr:  nscrint. 

It  ’-'Hi  bo  recalled  that  the  Tribunal  ruled 
that  the  defence  may  read  such  portions  of  those  ex¬ 
hibits  not  previously  road  by  the  '.rosecution  at  the 
prooer  time  as  pert  of  the  defense  c:se.  Vve  now  avail 
ourselves  of  this  opportunity  an  -ith  the  Tribunal's 
permission  we  shall  now  read  such  •‘ortions  from  certain 
prosecution  exhibits  which  are  applicable  to  this  divi¬ 
sion  of  thv,  defens-  case. 

We  '  ill  ow  r  .a.a  pros.  cut?.on  Exhibit  1: 

"The  Cairo  Conference.  United  States  of 
America:  President  Roosevelt.  China:  Generalissimo 
Chirng  Kai-Shek.  United  Kingdom:  Prime  Minister 
Churchill. 

"Statement  Released  December  1,  194-3. 
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"The  severe  1  milit-ry  missions  hr. re  agreed 
upon  future  military  operations  against  Japan.  The 
Three  Great  Allies  expressed  their  resolve  to  bring 
unrelenting  pressure  against  their  brutal  enemies  by 
sea,  land,  and  air.  This  pressure  is  already  rising. 

"The  Three  Great  Allies  are  fighting  this  war 
to  restrain  and  punish  the  aggression  of  Japan.  They 
covet  no  gain  for  themselves  and  have  no  thought  of 
territorial  expension.  It  is  their  purpose  that  Japan 
shall  be  stripped  of  all  the  islands  in  the  Pacific 
which  she  has  seized  or  occupied  sx:ico  the  beginning 
of  the  first  World  War  in  1914,  and  that  all  the  terri¬ 
tories  Japan  has  stolen  from  the  Chinese,  such  ns  Man¬ 
churia,  Formosa,  and  the  Pescadores,  shall  be  restored 
to  the  Republic  of  China.  Japan  will  also  be  expelled 
from  all  other  territories  which  she  has  taken  by 
violence  and  greed.  The  aforesaid  three  great  powers, 
mindful  of  the  enslcvoment  of  the  people  of  Korea, 
are  determined  that  in  due  course  Korea  shall  become 
free  and  independent. 

"With  these  objects  in  view  the  three  Allies, 
in  harmony  with  those  of  the  United  Nations  at  war 
with  Japan,  will  continue  to  persev^r-.;  in  the  serious 
end  prolonged  operations  necessary  to  procure  the 


unconditional  surrender  of  Japan." 
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1  iujxt  v?g  road  prosccut  ton  Exhibit  2: 

2  "Potsdam  Declaration.  26  July  194?.  Pro¬ 
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demotion  by  Heads  of  Governments,  United  3t:tes, 

United  Kingdom,  *  nd  China, 

"(1)  wo  —  the  President  cf  the  United  States, 
the  President  of  the  national  Giv  rnraent  of  the  Repub¬ 
lic  of  China,  and  the  Prime  Minister  of  Great.  Britain, 
representing  the-  hundreds  of  millions  of  cur  country¬ 
men,  have  conferred  and  agree  th« t  Japan  shall  bo  given 
an  opportunity  to  end  this  war. 

"(2)  The  prodigious  lane,  sea  :  nd  air  forces 
or  the  United  States,  the  British  Empire  and  of  China, 
many  times  reinforced  by  their  armies  and  r.ir  fleets 
from  the-  v/est,  arc-  poised  to  strike  th«  final  blows 
upon  Japan.  This  military  paver  is  sustained  and  in¬ 
spired  by  the  determination  of  all  the  Allied  Actions 
to  prosecute  the  war  against  Japan  until  she  ceases  to 
resist. 

"(3)  The  result  of  the  futile  ond  senseless 
G  rmtr.  resistance  to  the  might  cr  the  aroused  free 
peoples  of  the  crl.  stands  forth  in  a-'ful  clarity  as 
:n  exam;. le  to  the  people  of  Japan.  The  might  that  now 
converges  on  Japan  is  imr.cr  sural l*'  greater  than  that 
which,  v.’hen  applied  to  the  resisting  Kazis,  necessarily 
laid  waste  tc  the  lends,  the  industry  and  the  method 
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Of  life  cf  the  whole  Gorman  people.  The  full  nppli- 
c' tion  cf  our  military  power,  becked  by  our  resolve, 
vaill  mean  the  inevitable  and  complete  destruction  of 

I 

the  Japanese  armed  forces  and  just  as  inevitably  the 
j utter  devastation  of  the  Japanese  homeland. 


"(4)  Th.i  time  has  come  for  Japan  to  decide 
whether  she  will  continue  to  be  controlled  by  those 
self-willed  militaristic  advisers  whose  unintelligent 
calculations  have  brought  the  Empire  of  Japan  to  the 
threshold  of  annihilation,  tr  whether  she  will  follow 
the  path  of  reason. 
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"(5)  Following  arc  our  terms,  he  will  not 
deviate  from  them.  There  arc  no  alternatives.  We 
shr 11  brook  no  delay. 

"(6)  There  must  be  eliminated  for  all  time 
t.hv-  authority  and  influence  of  those  who  have  deceived 
a^.d  misled  the  people  of  Japan  into  embarking  on  v/orld 
conquest,  fer  we  insist  that  a  new  order  of  peace,  se¬ 
curity  and  justice  will  be  impossible  until  irrespon¬ 
sible  militarism  is  driven  from  the  world. 

"(7)  Until  such  a  ne’'  order  is  established 
£—d  until  there  is  convincing  proof  that  Japan’s  wnr- 
me.king  power  is  destroyed,  points  in  Japanese  territory 
to  be  designated  by  the  Allies  shall  be  occupied  to 
secure  the  achievement  of  the  basic  objectives  we  are 
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hero  sotting  forth. 

1 

"(3)  T.-g  terms  of  the  Cairo  i><:  clarn tion  shall 

2 

bo  carried  out  end  Japanese  sovereignty  shell  be  lim- 

?  1 

itod  to  the  islands  of  Honshu,  Hokkaido,  Kyushu,  Shi¬ 
koku  and  such  minor  islands  as  we  determine. 

•> 

"(9)  The  Japanese  military  forces,  after 
being  completely  disarmed,  shall  bo  permitted  to  ro- 
turn  to  their  homos  with  the  opportunity  to  lead  peace¬ 
ful  end  productive  lives. 

.  (  "(10)  We  do  not  intend  that  the  Japanese 

shall  bo  enslaved  as  a  race  or  destroyed  as  c.  nation, 

,,  but  stern  justice  shall  be  meted  out  to  all  war  crim- 
i  ,  im-.ls,  including  those  who  have  visited  cruelties  upon 
our  prisoners.  The  Japanese  Government  shall  remove 

15  all  obstacles  to  the-  revival  and  strengthening  of 

16  democratic  tendencies  among  the  Japanese  people.  Free- 

17  don  of  speech,  of  r<  ligion,  end  of  thought,  as  well 
as  respect  for  th-  fundamental  human  rights,  shall  be 

’>  established. 

"(11)  Japan  shall  be  permitted  to  maintain 
?A  such  industries  as  will  sustain  her  economy  and  permit 
22  the  exaction  of  just  reparations  in  kind,  but  not  those 

I 

2-  which  would  enable  her  to  re-rrm  for  v.rr,  To  this  end, 

2-j 

access  to,  as  distinguished  from  control  of,  raw  motor- 
ials  shall  bo  permitted.  Eventual  Japanese  participation  | 


17,147 


*) 

«• 

3  ! 
A 

5  ! 

6  * 
7 


8  I 


in  ( 
11 

12  i 

I 

13  • 
M 
15 
]f> 

17 

18 
iy 
20 


in  world  trrdo  relations  shall  bo  permitted. 

"(1?)  The  occupying  forces  of  the  allies 
shall  be  withdrawn  fron  Japan  as  scon  ns  those  objec¬ 
tives  have  been  accomplished  and  there  has  been  estab¬ 
lished  in  accord; nee  'ith  the  freely  expressed  will  of 
the  Japanese  people  a  peacefully  inclined  and  respon¬ 
sible  government. 

"(13)  We  crll  upon  the  government  of  Japan 
to  proclaim  now  the  unconditional  surrender  of  all 
Japanese  armed  forces,  and  to  provide  proper  rnd  ade¬ 
quate-  assurances  of  their  good  faith  in  such  action. 

) 

The  i'- Iter  native  for  Japan  is  prompt  and  utt^r  destruc¬ 
tion.  " 

j 

Trijj  ^-RESIDE;;!:  Wo  will  recess  now  for  fifteen 

minutes. 

(vihc-r  .upon,  at  1045  a  recess  was 
taken  until  1100,  after  which  the  proceedings 
wore  resumed  as  follows:) 
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MARSHAL  OF  THE  COURT:  The  International 
Military  Tribunal  for  the  Far  East  is  now  resumed. 
THE  PRESIDENT:  Mr.  Yamaoka. 

MR.  YAMAOKA:  Mr.  President,  Members  of  the 
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Tribunal . 

7/ith  the  Tribunal's  leave  we  will  next  read 

prosecution's  exhibit  3: 

"JAPANESE  QUALIFIED  ACCEPTANCE 

"Legation  de  Suisse 

"Washington,  D.C.  August  10,  1945 

"Sir: 
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"I  have  the  honor  to  inform  you  that  the 

• 

Japanese  Minister  to  Switzerland,  upon  instructions 
received  from  his  Government,  has  requested  the  Swiss 
Political  Department  to  advise  the  Government  of  the 
United  States  of  America  of  the  following : 

"'In  obedience  to  the  gracious  command  of 
His  Majesty  the  Emperor  who,  ever  anxious  to  enhance 
the  cause  of  v»orld  peace,  desires  earnestly  to  bring 
about  a  speedy  termination  or  hostilities  "'ith  a 
view  to  saving  mankind  "rom  the  calamities  to  be 
imposed  upon  them  by  ’urther  continuation  of  the 
war,  the  Japanese  Government  several  weeks  ago  asked 
the  Soviet  Government,  with  which  neutral  relations 
then  prevailed,  to  render  good  offices  in  restoring 
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peace  via  a  vis  the  enemy  powers.  Unfortunately, 
these  efforts  in  the  interest  of  reace  having  h,iled, 
the  Japanese  Government  in  conformity  -ith  the  august 
-ish  of  His  Majesty  to  restore  the  general  peace  and 
desiring  to  rut  an  end  to  the  untold  sufferings  en¬ 
tailed  ’ey  war  as  quickly  as  possible,  have  decided 
upon  thr  following: 
f,  8  "’The  Japanese  Government  are  ready  to 

9  accept  the  terms  enumerated  in  the  joint,  declaration 

10  ”hich  ’"as  issued  at  Potsdam  on  July  26,  1945,  by  the 

11  heads  of  the  Governments  of  the  United  States,  Great 

12  Britain,  and  China,  and  later  subscribed  by  the  Soviet 

13  Government  -ith  the  understanding  that  the  said  dec- 

11  deration  does  not  comprise  any  demand  which  prejudices 

J 

5  the  prerogatives  o'  Pis  Ilajesty  as  a  Sovereign  Ruler. 

"’The  Japanese  Government  sincerely  hope 
that  this  understanding  is  warranted  and  desire  keenly 
that  an  explicit  indication  to  that  effect  will  be 
speedily  forthcoming.1 

20 

"In  transmitting  the  a^ove  message  the 

2) 

Japanese  minister  added  that  his  Government  begs  the 

22 

Government  of  the  United  States  to  forward  its  answer 
23 

thr*u?h  the  intermediary  o’.’  Switzerland.  Similar  re- 

21 

quests  are  beinp  transmitted  to  the  Governments  of  Great 

25 

Britain  and  the  Union  o'  Soviet  Socialist  Republics 
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through  the  intermediary  o'*  Sweden,  as  re]  1  as  to 
the  Government  or  China  through  <-ho  intermediary  of 
Switzerland.  The  Chinese  minister  at  Berne  has 
already  been  informed  of  the  foregoing  through  the 
channel  of  the  Swiss  Political  Department. 

"P]ease  be  assured  that  I  aw  at  your  disposal 
at  any  tine  to  accept  Dor  and  forward  to  my  Government 
the  reply  of  the  Government  of  the  United  States. 

"Accept,  Sir,  the  renewed  assurances  o^  my 
highest  consideration." 

I  shall  omit  the  signatures. 

’Ve  will  next  read  prosecution's  exhibit  4: 


"Sir: 


"REPLY  BY  SECRETARY  07  STATE  TO 
JAPANESE  QUALIFIED  ACCEPTANCE 

"August  11,  1945 


"I  have  the  honor  to  acknowledge  receipt 
o'1  your  note  of  August  10,  and  in  reply  to  inform 
you  that  the  President  or  the  United  States  has 
directed  me  to  send  to  you  ,',or  transmission  by  your 
Government  to  the  Japanese  Government  the  .following 
message  on  behalf  of  the  Governments  o'*  the  United 
States,  the  United  Kingdom,  the  Union  of  Soviet 
Socialist  Republics,  and  China: 

"r’it'  regard  to  thrt  Japanese  Government's 
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through  the  informed  iar'f  o’  Sweden,  as  well  as  to 
the  Government  of  China  through  the  interned iary  of 
Sviitzerlane!.  The  Chinese  nister  at  Berne  has 
already  been  informed  of  the  ’ore;-oing  through  the 
channel  of  the  Swiss  Political  Department. 

"PDease  be  assured  that  T  at  your  disposal 
at  any  tine  to  accept  for  and  forward  to  ry  Government 
the  reply  of  the  Government  of  the  United  States, 

"Accept,  Sir,  the  renewed  assurances  o’  my 
highest  consideration," 

I  shall  omit  the  signatures. 

’Ye  will  n^xt  read  prosecution's  exhibit  4: 
"REPLY  BY  SECRETARY  07  STATE  TO 
JAPANESE  QUALIFIED  ACCEPTANCE 

"August  11,  1945 
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"Sir: 

"I  have  the  honor  to  acknowledge  receipt 
o’  your  note  of  August  10,  and  in  reply  to  inform 
you  that  the  President  o’  the  United  States  has 
directed  me  to  send  to  you  ’’or  transmission  by  your 
Government  to  the  Japanese  Government  the  following 
message  on  behalf  o’  the  Governments  0’  the  United 
States,  the  United  Kingdom,  the  Union  o’  Soviet 
Socialist  Republics,  and  China: 

'"■’it'  regard  to  th^  Japanese  Government's 
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;  ner°a'!'e  accepting  the  terms  or  the  Potsdam  proclana- 
?  1  tion  but  containing  the  statement,  'with  the  under- 
!  standing  that  the  said  declaration  does  r.ot  comprise 
,  i  any  demand  •  -hich  prejudices  the  prerogatives  o?  His 
.  Kajesty  as  a  sovereign  ruler.'  our  position  is  as 
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"  'Prom  the  moment  of  surrender  the  authority 
o’  the  Emperor  and  the  Japanese  Government  to  rule 
the  state  s!  all  he  subject  to  the  Supreme  Commander 
o'  the  Allied  rov»ors  who  ill  take  such  steps  as  he 
de»ms  proper  to  effectuate  the  surrender  terms. 

'"The  Emperor  will  ve  required  to  authorize 
and.  ensure  tho  signature  b,r  the  Government  of  J?.pan 
••nd  the  Jaranese  Imperial  General  Headquarters  of  the 
surrender  terms  necessary  to  carr’*  out  the  provisions 
c.n  the  Potsdam  Declaration,  and  shall  issue  his 
commands  to  all  the  Japanese  military,  naval  and  air 
authorises  and  to  all  the  'orces  under  their  control 
’•herever  located  to  cease  active  operation"  and  to 
surrender  their  arms,  and  tc  is°ue  such,  other  orders 
as  the  "upreme  Commander  may  require  to  give  effect 
to  the  surrender  terns. 

"'Immediately  uron  the  surrender  the 
Japanese  Government  shall  transport  prisoners  of 
war  and  civilian  internees  o  places  of  safety,  as 
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directed,  "here  they  can  quickly  be  placed  aboard 
Allied  transports# 

"’The  ultimate  dorm  or  government  o‘  Japan 
shall,  in  accordance  with  the  Potsdam  declaration, 
vo  established  by  the  •’’reely  expressed.  '"ill  c*P  the 
Jr '~anese  people . 

"’The  armed  >rcer  o'  the  Allied  Powers  will 


c  remain  in  Jnoan  until  th~  rur^os.-c  ret  north  in  the 
Potsdam  Declaration  are  achieved.’ 
io  "Accept,  Sir,  the  "enev/ed  assurances  ol  my 

n  highest  consideration." 

12  1  shall  omit  the  signature, 

i '  1  ’7e  next  read  prosecution’."  exhibit  ?: 

M|  "  v'li’AL  JAPANESE  ACCEPTANCE 

n  "Location  de  e'ulrsc 
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"7asMn?ton,  D.C.  August  14,  194? 

"Sir: 

"I  have  th"  honor  to  re^er  to  ^our  note  of 

V 

Argus"  11,  in  which  you  requested  mo  to  transmit  to 
r.,r  Government  th«  rroiy  op  the  Governments  of  the 
United  States,  the  United  Kingdom,  the  Union  of  Soviet 
Socialist  Republics  and  China  to  the  nos  rage  Grom  the 
Japanese  Government  which  was  communicated  in  my  note 
o  1  Aivust  1C. 

"At  20.10  today  (Ewisr  Time)  the  Japanese 
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:  inister  tc  Sv/itzerland  conveyed  the  following 
"T?. ttsn  statement  to  tho  Swiss  Government  Tor 
transmi rsion  to  the  four  Allied  Governments: 

" Communication  of  the  Japanese  Government 
o..  August  14,  194-i>,  adores  red  to  the  Governments  of 
the  United  States,  Great  Britain,  the  Soviet  Union, 
and  China: 

u ’Vith  reference  to  thn  Japanese  Government’s 
note  of  Aufust  10  regarding  their  acceptance  of  the 
provisions  of  the  Potsdam  declaration  and  the  reply 
o  •  the  Governments  o^  the  United  States,  Great 
Britain,  t.ne  Soviet  Union,  and  China  sent  bv  American 
Secretary  of  State  Byrnes  under  the  date  of  August  11, 
the  Japanese  Government  have  the  honor  to  communicate 
to  the  Governments  o'*  tho  ’our  powers  as  follows: 

" 1  -  •  Majesty  the  Emperor  has  issued  an 

Imperial  rescript  regarding  Ja nan's  acceptance  of 
he  provisions  of  the  Potsdam  declaration. 

His  Majesty  the  Emperor  is  prepared  to 
au iinorizo  and  ensure  the  signature  by  his  Government 
and  the  Imperial  General  Headquarters  of  the  necessary 
terms  for  carr-in-  out  tho  provisions  of  the  Potsdam 
declaration,  is  I  ajosty  is  also  prepared  to  issue 
his  co.  mands  to  all  tho  military,  naval  and  air  author¬ 
ities  o  Japan  and  all  the  forcer  under  their  control 
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h:  sever  located  to  ceare  active  oocrations ,  to 

surrender  arms  and  to  issue  such  other  orders  as 

:,a-r  bo  required  by  the  Supreme  Compander  of  the 

Allied  vorc-'s  "or  the-  execution  of  the  above -mentioned 
to rm . 1 

Accept,  ir ,  the  renewed  assurances  of  my 
M;.‘ he st  consideration." 

I  shall  or it  the  signatures, 
e  v;ill  n^xt  r-nd  prosecution's  exhibit 
r'»  inclUcUn''  tho  proclamation  by  the  Emperor  o"  Japan: 

"  instrument  o,?  surrender 

,,T>*  acting  by  command  of  and  in  behalf  of 
h  Ercpr i. or  o.  Japan,  the  Japanese  Government  and 
the  Japanese  Imperial  General  Headquarters,  hereby 
accept  the  provisions  s-t  forth  in  the  declaration 
issued  by  the  heads  of  the  Governments  of  the  United 
states,  C hina  and  Great  Britain  on  26  July  1945  at 
Potsdam,  and  subsequently  adhered  to  by  the  Union  of 
'J°  let  .ocie.list  Republics,  which  pou.r  powers  are 
hereafter  referred  to  as  the  Allied  Powers. 

"  0  hereby  rroclaln  the  unconditional  sur- 
r  end  or  to  the  Allied  Powers  o"  the  Japanese  Imperial 
General  Headquarters  and  of  all  Japanese  armed  "orces 

and  all  armed  forces  under  Japanese  control  wherever 
situated. 
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,  "  —  hereby  command  all  Japanese  forces 

2  "hi -rover  situated  and  the  Japanese  nconle  to  erase 

3  hostilities  forthwith,  to  preserve  and  cave  from 

4  damage  all  shins,  aircraft,  and  military  and  civil 

5  nr o party  and.  to  comply  v/ith  all  requirements  which 
r,  may  be  imposed  by  the  Supreme  Commander  for  the 
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Allied  Powers  or  by  agencies  of  the  Japanese  Govern¬ 
ment  at  his  direction. 

"V7e  horeb-’’  command  the  Japanese  Imperial 
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G^n-'^al  Keadquai  cers  to  issue  at  once  orders  to  the 
Commanders  of  all  Japanese  forces  and  all  forces 
under  Japanese  control  wherever  situated  to  surrender 
unconditionally  themselves  and  all  forces  under 
their  control. 

"’7e  hereby  command  all  civil,  military  and 
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naval  officials  to  obey  and  enforce  all  croclamations v 
or:  rrs  and.  directives  deemed  by  t.hc  Supreme  Commander 
for  the  Allied  Powers  to  be  proper  to  effectuate  this 
surrender  and  issued  by  him  or  under  his  authority 
|  and  w r  direct  all  such  officials  to  remain  at  their 
|  poc  s  and  to  continue  to  perform  their  non-combatant 
duties  unless  specifically  relieved  by  hi  or  under 
his  authority. 

"We  hereby  undertak-  ’or  the  Emperor,  the 
.  Japanese  Government  and.  their  successors  to  carry  out 
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the  provisions  of  the  Potsdam  Declaration  in  good 
'aith,  and  to  issue  whatever  orders  and  take  whatever 
action  may  be  required  by  the  Supremo  Commander  for 
the  Allied  Powers  or  by  any  other  designated  r cere¬ 
s'  ntativr  o ?  the  Allied  Powers  Cor  the  ournose  of  giv¬ 
ing  effect  to  that  Declaration. 

hereby  command  the  Japanese  Imperial 
Governmnt  and  the  Japanese  Imperial  General  Head¬ 
quarters  at  once  to  liberate  all  allied,  prisoners  of 
•'  ir  and  civilian  internees  now  under  Japanese  control 
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and  to  rrovide  for  their  protection,  care,  mainten¬ 
ance  and  i  mediate  transportation  to  places  as  directed. 

"The  authority  of  the  Emperor  and  the 
Japanese  Government  to  rule  the  state  shall  be  sub¬ 
ject  to  the  Supreme  Commander  f'or  the  Allied  Powers 
who  will  tahe  such  stops  as  he  deems  nroncr  to 
c:  cctuatc  those  t'rms  of  surrender. 

"Signed  at  Tokyo  Bay,  Japan,  at  0904  on  the 
Second  day  of  September,  I94*>. 
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"Kamoru  SMIGEriTSU 

"By  Command  and.  in  behalf  o*  the  Emperor  of 
Japan  and  the  Japanese  Government 
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"Yoshljlro  JJHEZO 

"By  Command,  and.  in  b~half  o'*  the  Japanese 
Imperial  G-ncral  Headquarters. 
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"Accepted  at  Tokyo  Bay,  Japan  at  0908  on 
the  Second  day  of  September,  194?  Tor  the  United. 
States,  Republic  o"  China,  United  Kingdom  and  the 
Union  o\  Soviet  Socialist  Republics,  and.  in  the 
in4 crests  of  the  other  United  Nations  at  war  with 
Japan. 

"Douglas  Kac Arthur 
"Supreme  Commander  I*cr  the  Allied 

Powers ." 

I  shall  omit  the  rest  of  the  signatures. 

"PROCLAMATION  BY  THE  EMPEROR  CF  JAPAN 

"Accepting  the  terms  set  -'orth  in  the  Declar¬ 
ation  issued  by  the  heads  of  the  Governments  of  the 
United.  States,  Great  Britain  and  China  on  July  26, 
ln4R  at  Potsdam  and  subsequently  adhered,  to  by  the 
Inion  O'  Soviet  Socialist  Republics,  I  have  commanded 
the  Japanese  Imperial  Government  and  the  Japanese 
Imperial  General  Headquarters  to  sign  on  my  behalf 
the  instrument  o"  surrender  presented  by  the  Supreme 
Coi.uuandcr  for  the  Allied  Powers  and  to  issue  General 
Ore  ers  to  the  Military  and  Naval  forces  in  accordance 
•'ith  the  direction  of  the  Supreme  Commander  for  the 
Allied  Powers.  I  command  all  my  ocoplc  forthwith  to 
cease  hostilities,  to  lay  down  their  arms  and.  faitb- 
tully  to  carry  out  all  the  provisions  of  the  instrument 
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o'*  •‘-urronder  and  the  General  Orders  issued  by  the 
Japanese  Imperial  General  Headquarters  thereunder." 

V/e  no-v  read  excerpts  Prom  prosecution's 
ex’ ibit  7,  starting  'ith  pa?c  3: 
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In  the  clear,  from  ’’'ashington  NR  V’CI  32355 
DTD  28  December  45  continued. 

T:IE  PRESIDENT :  Omit  reading  those  things, 

“r  *  Yamaoka.  'e  do  not  have  time  to  listen  to  all 
that . 

■  J<‘ '  YaLAOKA:  I  shall  then  continue  reading 
from  nage  3  : 

A  Far  Et  stern  Commission  agreement  was 
reached  with  the  concurrence  of  China  for  the  estab¬ 
lishment  of  a  Far  Eastern  Commission  to  take  the 
alncc  of  the  Far  Eastern  Advisory  Commission.  The 

t.rr.s  of  reference  for  the  Far  Eastern  Commission  are 
as  follows : 

1  •  Establishment  of  the  Commission: 

"Far  Eastern  Commission  is  hereby  es tab- 
visaed  composed  of  the  representatives  of  the  Union 
of  Soviet  Socialist  Republics,  United  Kirgdon,  United 
States,  China,  France,  The  Netherlands,  Canada,  Aus¬ 
tralia,  Dew  Zealand,  India  and  the  Philippine  Common¬ 
wealth. 

"II.  Functions; 

•  1 1 1  functions  of  the  Far  Eastern  Com¬ 

mission  shall  be: 

"(1)  To  formulate  the  policies,  principles 
ar.d  standards  in  conformity  with  wh/ch  the  fulfillment 
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b:r  J'P"n  of  its  obligations  und.r  the  Turns  of  Sur¬ 
render  may  be  accomplished.  (2)  To  review  on  the 
r  .quest  of  any  member  cny  directive  issued  to  the 
eu  ">reir.o  Cor, render  for  the  Allied  Powers  or  any  ac¬ 
tion  t.  ken  by  the  Supreme  Commander  involving  Dolicy 
decisions  within  the  jurisdiction  of  the  Commission. 
(3)  To  consider  such  other  matters  as  may  be  as¬ 
signed  to  it  by  ~gro*m,nt  among  the  participating 
governments  reached  in  accordance  with  the  voting 
procedure  provided  for  in  Article  V-2  hereunder. 

"3.  The  Commission  shall  not  r.;.ke  recom¬ 
mendations  with  regard  to  conduct  of  military  opera¬ 
tions  nor  with  regard  to  territorial  adjustments.  The 
Commission  in  its  activities  will  proceed  from  the 
f-ct  that  there  has  boen  formed  an  Allied  Council 
for  Jaoan  and  will  respect  existing  control  machinery 
in  Japan  including  the  chain  of  Command  from  the 
United  States  Government  to  the  Supreme  Commander  and 
the  Supreme  Commander's  Command  of  Occupation  Forces. 

"HI.  Functions  of  the  United  States  Govern¬ 
ment  : 

1.  The  United  States  Government  shall  pre- 
p;to  directives  in  eccordenoe  -ith  policy  decisions 
of  the  Cotiriission  end  shr.U  transmit  then  to  the 
Suprone  Contender  through  the  appropriate  United 


17,1*1 


>t 

5 

6 

7  j 

S 

9 

to . 
n 
12 
13  1 
H 
15 
If. 

17 

18 

19 

20  ! 
21 
22 
23 
21 
25 


Gov._-rnr.cirt  Agency.  The  Supreme  Commander 
s:*?H  b-  charged  with  the  implementation  of  the 
air.  c lives  which  express  the  policy  decisions  of  the 
Co;  mission. 

^  •  1^  tee*  Commission  decides  that  any 

directive  or  ac ti on  reviewed  in  accordance  with 
Article  TI-A-2  should  bo  modified  its  decision  shall 
be  regarded  as  a  oolicy  dec’s  ion. 

3  •  x United  . -tates  Government  may  issue 
interim  directives  to  the  Supr  r.e  Commander  nending 
"ctior.  by  the  Commission  whenever  urgent  matters 
rise  n  cov  red  by  nolicies  alr<  ady  formulated  by 
the  Commission,  provided  that  any  directive  dealing 
‘;ith  fundamental  changes  in  the  Japanese  Constitutional 
structure  or  in  the  regime  of  control  or  dealing  with 
..  cr.  nge  in  the  Japanese  Government  as  a  '.'hole  will 
be  issued  only  following  consultation  and  following 
the  attainment  of  agreement  ir.  the  Far  Eastern  Com¬ 
mission. 

"4.  directives  issued  shall  be  filed 
the  Commission." 

I  shall  now  omit  through  to  page  6,  paragraph 
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'•  ; Supremo  Commander  shell  issue  all 

orders  for  the  implementation  of  the  Terms  of  Suriy  nder, 
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the  Occupation  and  control  of  Japan  and  directives 
supplementary  thereto.  In  nil  cases  action  will  be 
carried  out  under  and  through  the  Supreme  Commander 
v:ho  is  the  sole  Executive  Authority  for  the  Allied 
Powers  in  Japan.  He  will  consult  and  advise  with 
the  Council  in  advance  of  the  issuance  of  orders  on 
ratters  of  substance,  the  exigencies  of  the  situation 
permitting  his  decisions  upon  these  matters  shall  be 
controlling." 

I  shall  then  omit  to  paragraph  IV  on  page  7: 

"IV.  China. 

"The  3  Foreign  Secretaries  exchanged  views 
with  regard  to  the  situation  in  China.  They  were 
in  agreement  ns  to  the  need  for  a  unified  and  demo¬ 
cratic  China  under  the  National  Government,  for 
broad  wart icipc.t ion  by  democratic  elements  in  all 
branches  of  the  National  Government  and  for  a  cessa¬ 
tion  of  civil  strife.  They  reaffirmed  their  adherence 
to  the  policy  of  non-interference  in  the  internal 
affairs  of  China.  'fr.  J.olotov  and  hr.  Byrnes  had 
several  conversations  concerning  Soviet  and  American 
Armed  Forces  in  China.  Mr.  Ilolotov  stated  that  the 
Soviet  Forces  had  disarmed  and  deported  Japanese 
Troops  in  Manchuria,  but  that  withdrawal  of  Soviet 
Forces  had  been  postponed  until  February  1st  at  the 
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request  of  the  Chinese  Government .  Hr  *  Lyrnes  pointed 
out  that  American  Forces  were  in  H'*rth  China  at  the 
request  of  the  Chinese  Government  and  referred  also 
to  the  primary  responsibility  of  the  United  States  in 
the  implementation  of  the  Terms  of  Surrender  with 
respect  to  the  disarming  and  deportation  of  Japanese 
Troops.  He  stated  that  American  Forces  would  be 
withdrawn  just  a.»  soon  as  this  responsibility  was 
discharged  or  the  Chinese  Government  was  in  a  position 
to  discharge  the  responsibility  without  the  assistance 
of  American  T’orces.  The  2  Foreign  Secretaries  were 
in  complete  accord  a.s  to  the  desirability  of  vithdrawal 
of  Soviet  and  American  Forces  from  China  at  the 
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earliest  practicable  moment  consistent  with  the  dis¬ 
charge  of  their  obligations  and  responsibility." 

r’e  next  read  prosecution  exhibit  8: 

"SPECI/L  pfiocla:  'AT  I  ON 

"ESTABLISHMENT  OF  AN  INTERNATIONAL  LTLITAPY 
TRIBUNAL  FOR  TEE  FAR  EAST 

"RHEREAS,  the  United  States  and  the  Nations 
allied  therewith  in  opposing  the  illegal  wars  of 
aggression  of  the  Axis  lotions,  have  from  time  to  time 
made  declarations  of  their  intentions  that  war  crimi¬ 
nals  should  be  brought  to  justice; 

THERE  AS ,  the  Governments  of  the  Allied 
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Powers  at  war  with  Japan  on  the  26th  July  1945  at 
Potsdam,  declared  as  one  of  the  terms  of  surrender 
that  stern  justice  shell  be  meted  out  to  all  war 
criminals  including  those  who  have  visited  cruelties 
upon  our  prisoners ; 

"WHEREAS,  by  the  Instrument  of  Surrender  of 
Japan  executed  at  Tokyo  Bay,  Japan,  on  the  2nd 
September  1945,  the  signatories  for  Japan,  by  command 
of  and  in  behalf  of  the  Emperor  and  the  Japanese  Govern¬ 
ment  accepted  the  terms  sot  forth*  in  such  Declaration 
at  Potsdam; 

" -THERE  AS ,  by  such  Instrument  of  Surrender, 
the  authority  of  the  Emperor  and  the  Japanese  Govern¬ 
ment  to  rule  the  state  of  Japan  is  made  subject  to  the 
Supreme  Commander  for  the  Allied  Powers,  who  is 
authorized  to  take  such  steps  as  he  deems  oropt.r  to 
effectuate  the  terms  of  surrender; 

"’.'HERE AS ,  the  undersigned  has  been  desig¬ 
nated  by  the  Allied  Powers  as  Supreme  Commander  for 
the  Allied  Powers  to  carry  into  effect  the  general 
surrender  of  the  Japanese  armed  forces; 

"vrKEREAS,  the  Governments  of  the  United 
States ,  Great  Britain  and  Russia  at  the  Moscow  Con¬ 
ference,  26th  December  ISM-5,  having  considered  the 
ef fectuation  by  Japan  of  the  Terms  of  Surrender,  with 


the  concurrence  of  China  have  gr  .  C  that  the  Supreme 
Commander  shall  issue  all  orders  for  the  implementa¬ 
tion  of  the  Terms  of  Surrender. 


^  Cunrer.’.e  Commander  for  the  Allied  Powers,  by  virtue  of 
c  the  Authority  so  conferred  upon  me,  in  order  to  im- 
7  element  the  Term  of  Surrender  which  requires  the 
s  meting  out  of  stern  justice  to  v:ar  criminals,  do 
*>  ord^r  and  provide  as  follows : 


ARTICLE  1 


ii  International  Military  Tribunal  fo 
,J  the  trial  of 


-hose  persons  charged  individually,  or 
as  members  of  organizations,  or  in  both  capacities, 
with  offenses  which  include  criros  against  peace, 

".PiTTCLE  2.  The  Constitution,  jurisdiction 
and  functions  of  this  Tribunal  are  these  set  forth 
in  the  C..::rt.r  of  the  International  I  .Hit  ary  Tribunal 
for  the  Far  East,  approved  by  me  this  day. 

"reTICLE  3.  Nothin?  in  this  order  shall 
prejudice  the  jurisdiction  of  any  other  international 
national  nr  occupation  court,  commission  or  other 
tribunal  established  or  to  be  established  in  Japan 
or  in  any  territory  of  a  United  Nation  with  which 
Jaaan  has  been  at  war,  for  the  trial  of  war  criminals, 
"Given  under  ry  h.-nd  at  Tohyo,  this  19th  day 
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!  '  of  January,  1946. 

2  "DOUGLAS  Mac  ARTHUR,  General  of  the*  Army, 

3  United  States  Army,  Supreme  Commander  for  the  Allied 
Powers." 
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Y/e  nov  read  °roin  pros -cution1  s  exhibit  12: 

"Convention  betr-oen  the  United  State-  and 
Certain  Powers  "or  the  Paci  ic  Settlement  of  Inter¬ 
na  t  ionr  1  Dis  pu  tc  s . 

"Signed  at  The  T'd?uc  July  2?,  1899. 

"Ratification  advised  by  the  Senat¬ 
or-  bru ary  7,  lrC0. 

"  xati  ’led  by  the  President  of  the  United 
States  April  7,  1^00. 

"Ratification  deposited  nth  the  Netherlands 
Government  S-ptomb-r  4,  1900. 

"Proclaimed  .'ovemb'r  1,  1901." 

THE  PRESIDENT :  M,hy  read  all  that,  It. 
Yarcaoka t  You  do  not  question  its  due  application? 

-TR*  YAt'A0ILA ;  I!o,  v/e  c’o  not,  your  !Ionor. 

I  shall  omit  reading  it  hereafter. 

I  shall  commence  reading  from  the  bottom 
o’  page  2: 

"Animat'd"  -- 

THE  FRElLlEfT :  I  ”ould  like  to  know  •  -by  it 
is  necessary  for  you  to  read  this.  I  Jo  not  think  it 


is  '••oinj  to  be  any  ’■ore  convenient  "or  us  to  have  it 
in  the  transcript.  You  see,  vou  are  not  reading 
pcerts  omitted  by  the  prosecution;  you  ere  reading  the 
lot.  In  n'fectj  you.  ar~  riving  us_a_n ether  cony_c? 
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,  the  exhibit  nnri  in  no  vrry  cotv  n<  nt  *vay. 

2  ! 

3 

A 

I 

c 

! 


V 


10 

1' 

12 

13 

U 

I 

15  1 

I 

16 

«•  17 

IS 
19  ! 


20 


21 

22 

23 

2-1 

25 


0>0'0-(-*0^>  ft»  C  P  O  i-*T3  £13 


17,169 


x* 

g 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


UR.  YAMAGKA :  If  ycur  Kcrcr  please,  the 
Tribunal  will  recall  that  during  the  early  stages 
of  the  pre  secuticn 1  s  case  this  exhibit,  as  v.'ell  as 
th  exhibits  to  fellow,  to  which  we  desire  to  call 
the  attention  cf  the  Tribunal,  were  introduced  by 
reference  tc  titles  only;  and  that  was  primarily 
because,  a:  I  -understand  it,  r.r  definite  procedure 
fer  the  • action  of  these  early  documents  had 

b  en  doterr  i  r  :-d 

th:  f.-iCI'l  1VT :  But  all  h-.se  documents 
are  ir  evidence  ev:r.  if  they  have  ret  been  judicially 
noticed.  I  think  we  all  arree  they  should  be.  I 
an-  reminded  that  there  was  an  order  covering  these 
Ir.  relation  t:  judicial  rctice.  Just  tc-ll  us  the 
documents  upon  whioh  you  pro-ose  to  rely  and  in 
special  cases  the  particular  parts.  That  will  do, 

Ur.  Yamaoka. 

UR.  YAKACKA :  Your  Honor  will  recall  that 
on  several  occasions  th  rivilege  wa s  give)  tc  the 
defense,  at  the  proper  time,  to  real  ruch  excerpts 
or  such  marts  of  the  prosecution. 1 s  -vribits  as  the 
defense  desired  tc  call  tc  the  attention  cf  the 
Tribunal;  and  wo  propose  to  read  only  th-..  pertinent 


portions  cf  th<-se  documents  tc  which  v;e  beg  tc  invite 
the  Court's  attention  at  later  stages  of  the  case. 
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THE  PRESIDENT:  Y es. 

MR.  YAIviACKA:  In  conformity  with  the  Tribunal's 
desire,  I  shall  orrit  the  prefatory  remarks  of  these 
instruments  and  read  ne-rtirent  Articles  of  the 
Conventions . 

ith  the  Tribunal's  permission  I  should 
like  to  road  from  pane  ?,  Title  I  or.  for  several 
Articles.  May  I  proceed,  ycur  Kcncr? 

THE  PRESIDENT:  Proceed,  Mr.  Yaraoka. 

MR.  YAMAOKA:  Article  I  or  pane  9: 

(Reading)  "’7 ith  a  view  to  obviating,  as 
far  as  possible,  recourse  to  force  in  the  relaticns 
between  States,  the  Signatory  Powers  agree  to  use 
their  best  efforts  to  insure  the  pacific  settlement 
of  international  differences." 

THE  PRESIDENT:  How  do  yc u  propose  to  make 
that  the  subject  of  evidence?  You  see,  you  are 
supposed  to  be  making  an  opening  statement  of  ycur 
evidence.  This  is  ^ure  law.  Your  attitude  is  just 
as  objectionable  as  that  cf  the  Japanese  ccur.so-1  who 
v/as  net  allowed  to  r recced. 

MR.  YaMAOKA:  Well,  if  the  Tribunal  please, 
this  has  been  offered  by  the  prosecution  as  an 
exhibit  in  the  case. 


THE  PR" SIDE!1  T:  They  asked  us  to  take  judicial 


rctice  cf  those  documents .  "c  did,  and  they  gave  us 
co'ies.  They  were-  racked  as  exhibits  for  convenience 
sake.  They  are  still  statements  ef  law,  Mr.  Yamaoka. 

MTv-  YAMAOKA:  With  great  respect,  your 
Her  or,  this  Treaty,  the  Hague  Convention  III,  is 
one  cf  those  basic  treaties  which  the  accused  are 
charged  with  havinp  violated. 

ThX  PRESIDENT:  It  is  all  unnecessary. 

That  is  what  I  an  trying  to  indicate  to  you,  Mr. 
Yair.aoka.  All  these  things  are  before*  us. 

!'R .  YAMACKA:  I  am  not  endeavouring  to 
argues  with  the  Tribunal,  Mr.  President,  but  we,  the 
defense,  thought  that  wo  had  the  i  rivilc-ge  of  pro¬ 
ceeding  to  road  certain  pertinent  parts  of  these 
prosecution  exhibits.  I  believe  ycur  Honer  has 
ruled  several  times  cn  that  during  the  ceurse  of 
the-  trial. 

ThX  PRESIDENT:  You  aro  here  to  tell  us 
row  what  facts  you  are  going  to  oreve ,  and  those 
are  things  that  are  already  proved  and  in  evidence. 

They  are  proved  actually.  They  are  judicially  net iced. 
Thc-y  are  ret  merely  in  evidence.  They  are  established 
facts,  and  tho:re  is  no  nc-.d  for  you  to  repeat  them. 

Just  t'  11  us  what  row  facts  you  propose  to  introduce, 
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jTR ,  YAI ‘uSU.:  V.'e  1 1  ,  if  ycur  Honor  cI'.as  s, 
this  is  in  tht  ha s <.  of  the  defei  se  case  whore-  .i c 
aro  inviting  tho  attc-ntici  cf  the  Tribunal  to 
certain  evidence  in  thr  case.  We  arc  not  in  the 
’base  c;f  the  craning  stat  nont  at  all.  It  is  part 
of  the  defense  case,  arid  at  th  tine  these  documents 
v/  re  introduced  ti  e  dc  ■’  r.sc  sought  to  r  ad  certain 
cxcc-rnts  which  th*  v  deemed  •  rtiront  to  their  cas^  > 

,'>ut  th  r  t4u  s t  war ,  1  h:  liv  Vt  ,  dor  led,  and  tho 
right  reserved  to  the  defers*,  to  read  such  portions 
therofroir  as  deemed  recess'. ry  by  th*  it  at  the  prop*,  r 
tire  when  the  defers  case  came  on. 

TI-X  PI-LSIDIFT:  I  car.  cnly  repeat:  Ycu 
txvc  opening,  cr  slieuld  he  coo-ring ,  evidence*  you 
prorese  tc  adduce.  Ycu  are-  referring  to  facts  already 
■  stab]  i shed  about  which  the  r*:  is  nc  question. 

1,T.  YAIaCKA:  /ell,  will  the  Tribunal  permit 
a  r*r  f.. rorce  tc  certain  articles,  r.ot  th<-  r  ading? 

TKL  FFVSIDEI'T :  ./ell,  I  car.rct  see  hew  it  is 
n  .cc  ssary  to  dc  e v*  r  that,  I  T>.  Yamacka,  in  crd_r 
fer  ycu  tc  make  a  rt.atem  rt  ci‘  th*.  vidence  you 
intend  to  adduce . 
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iiih.  YAWL  OK  A;  ar.  President,  may  I  endervor 
to  clarify  further  briefly  just  what  our  position  isr<; 
V.e  are  in  that  portion  of  the  defense  case  where  v;e 
intend  to  introduce  evidence  or  call  attention  tr 
certain  parts  of  evidence. 

THE  PRESIDENT!  V.ell,  we  are  p  bit  apprehen¬ 
sive.  i  have  seen  r.  list  of  eighty  odd  prosecution 
documents  that  you  prepose  to  read. 

LR.  YAi.!A0KA.  Yes.  your  honor. 
lr.E  PRESIDENT;  Ihey  ore  without  advantage 
to  anybody  either  to  the  bench  or  to  yourself. 

If  you  say,  "In  the  course  of  giving  evidence  v/e 
shall  have  occasion  to  refer  to  certain  documents," 
stating  the  exhibit  number  rnd  the  part,  that  will 
be  sufficient  for  our  purposes. 

*J\  YAfclAOKA ;  u. r.  President,  that  is  whrt 
we  propose  to  do.  In  the  interest  of  orderly  proced¬ 
ure  we  thought  it  best  to  refer  to  these  documents 
at  the  very  beginning  and  to  gtt  them  out  of  the  wry. 

IKE  PRESIDENT:  Well,  put  it  this  way; 

Hague  Convention  of  1699,  exhibit  number,  whatever 
it  is  —  6  —  prge,  rnd  paragraph. 

i-IR.  YAi'iAOKAs  We  had  only  intended  to  call 
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the  Tribunal's  attention  to  seven  of  the  articles 
here.  That  was  ell. 

THE  PRESIDENT:  Proceed. 

MR.  YAMAOKA:  Then,  may  I  invite  the  Tribun¬ 
al’s  attention  to  Title  II,  Article  2,  Article  3, 
Article  4,  Article  5,  Article  6,  and  Article  7? 

THE  PRESHENT:  Yes. 

MR.  YAHAOKA :  And  also  to  the  reservations 
end  the  signatures  of  the  contrrctinp  powers  there¬ 
under,  on  pages  2°  throurh  to  32. 

MR.  BROOKS:  Mr.  President,  I  would  like 
as  a  point  of  information  to  inouire:  In  the  .loin- 
inp  with  the  general  phase  I  understood  that  the 
twenty-six  and  sore  odd  defendants  --  having  these 
statements  re?d  would  do  away  with  our  having  to 
read  them  in  our  individual  cases,  end  that  we  would 
refer  to  a  certain  page  on  them.  If  the  prosecution 
had  not  pieced  these  documents  before  this  court  as 
exhibits,  the  ones  that  counsel  in  behalf  of  all  of 
us  is  putting  forward,  they  would  now  be  tendered 
as  exhibits  at  this  time,  t.he  relevant  portions  we 
are  going  to  rely  on  later  on  in  individual  cases 
and  any  argument  we  ’"ere  going  to  put  forth.  But  if 
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we  Tc.  to  be  foreclosed  or.  that  point  it  means  that 
certain  of  us  will  have  to  go  beck  twenty-six  times 
possibly  on  some  of  these  points  and  refer  to  them. 

I  thought,  being  *n  the  Documents  Committee, 
th-t  this  has  been  of  great  assistance  to  us.  V.t 
have  enjoyed  this  measure  of  saving  time,  and  I 
thought  that  if  1  would  bring  that  point  to  the 
Court's  attention  --  that  otherwise  if  v/e  cannot  put 
this  materiel  in  at  this  time  and  refer  to  it  later 
on,  it  is  going  to  cause  undue  repetition  and  it  is 
going  to  mean  that  additional  matter  will  have  to 
be  pulled  from  these  extracts  for  several  days  to  put 
in  their  phase. 

THE  PHLSIDEWT:  If  it  is  convenient  for  us 
to  use  this  document  instead  of  handling  a.  transcript 
every  time,  it  must  be  so  for  you.  You  have  these 
documents  as  we  have  them. 

Lit.  BhOOKS;  Yes.  We  have  felt  that  a  ex¬ 
tract  frem  a  large  number  of  documents  here  --  ex¬ 
tracting  the  proportionate  part  and  laying  it  out  with 
the  other  parts  in  brief  form  would  be  of  great  bene¬ 
fit  in  presenting  eur  case. 

THE  PHESIDtul:  We  have  gone  as  far  as  v/e 
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intend  to  go  in  this  matter.  Captain  brooks. 
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Proceed. 

HR.  YAL/1A0KA s  With  the  Tribunal's  permission, 
then,  may  I  refer  to  prosecution  exhibit  13 j  vhich 
Is  the  Hogue  Convention  for  the  Pacific  Settlement  of 
International  Disputes  of  October  18,  1907* 

THL  PRESIDENT .  Tie  Hague  Convention  of 

1906. 

iuh.  Y  ALIA  OK  A .  1907,  your  honor;  Articles  1, 

2,  3,  4,  5,  6,  7,  8,  end  9  inclusive. 

Also  irr.y  1  invite  the  Tribunal's  attention 
to  Part  4.,  on  page  11,  Articles  37  to  4G  inclusive. 

Ihr t  will  be  all  for  that  exhibit. 

,.e  next  invite  the  attention  of  the  Tribunal 
to  Prosecution  Exhibit  14.  It  will  be  noted  that 
this  exhibit  offered  by  the  prosecution  omits  Article 
1.  Prosecution  exhibit  15»  st  pages  3  to  7 »  however, 
contains  prosecution  exhibit  14  in  full.  I  there¬ 
fore  beg  to  invite  the  Tribunal's  attention  to  the 
entire  treaty,  rs  shown  in  exhibit  15?  end  particular¬ 
ly  to  Article  1,  which  was  omitted  from  exhibit  14. 

With  the  Tribunal's  permission  I  should 
desire  to  obtain  permission  for  Mr.  Howard,  my  asso- 
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cinte,  to  continue  on  bohclf  of  the  defense. 

THE  PRESIDENT:  *.e  will  henr  Lr.  Howr.rd  nftcr 
lunch.  IVe  will  r.djourn  now  until  half  pnst  one. 


(Whereupon  pt  1200, c  recess  vm s 


t-k^n. ) 


AFTERNOON  SESSION 


The  Tribunal  met,  pursuant  to  recess, 
at  1330. 

MARSHAL  OF  THE  COURT;  The  International 
Military  Tribunal  for  the  Far  East  is  now  resumed. 

THE  PRESIDENT;  Mr.  Yamaeka. 

MR.  YAMAOKA:  If  the  Tribunal  please,  just 
before  the  noon  recess  your  Honor  will  recall  that  it 
ruled  that  the  Hague  Convention  III,  for  instance,  was 
a  matter  of  judicial  notice  and  while  I  did  recall 
at  the  time  that  such  an  order,  and  order  on  judicial 
notico,  had  been  entered  I  wasn't  quite  familiar  with 
the  full  terms  thereof  and  during  the  noon  recess  I 
took  the  liberty  of  chocking  back  the  record  and  I 
should  desire,  with  the  Tribunal's  permission,  to 
point  out  certain  parts  of  the  record  dealing  with  this 
subject  in  the  hope  that  it  will  be  of  assistance  to 
the  Tribunal. 

This  subject  first  came  up  on  the  23rd  of 
May  194-6  upon  the  motion  of  the  prosecution  bearing 
Paper  No.  76,  I  believe, 

I 

Paragraph  4  of  this  motion  reads  as  follows; 

"(4)  FOR  AN  ORDER  that  th'  Court  take  judicial! 
nntice  of  each  of  the  documents  set  out  in  Bchr-dule  B 
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hnv  to  as  basic  documents,  v/ithout  further  authentication 

1 

or  proof  of  the  same." 

2 

fc'Chedule  B  contains  u  list  of  95  basic  docu- 

3 

RK-nts  with  v/hich  wo  are  hf  rr-  concerned  at  the  moment. 

This  matter  came  up  brforr  the  Tribunal  on  the  3rd  of 
June  1946  and  I  beg  to  refer  to  pages  357  et  s«*quifrur 
7  of  thr  record.  Mr.  Justice  Mansfield  on  behalf  of  the 
8 prosecution  in  presenting  the  matter  stated  as  follows: 

,,  "7'ith  respect  to  number  four  for  an  order  that 

K,  the  Court  take  judicial  notice  of  each  of  the  documents 
i!  set  out  in  Schedule  B  hereto  as  basic  documents  with- 

12  out  further  proof  or  authentication  or  proof  of  the  same  — 

I 

13  that  motion  also  may  be  inartisticallv  worded  and  "'hat 

1- l  is  really  the  basis  of  the  application  is  that  thn 
15  prosecution  be  allev/ed  to  introduce  in  evidence  the 

documents  sot  out  in  the  bchodule  without  any  formal 

!  I 

17  proof  o^  their  authenticity  and  without  prejudice  to 

18  the  right  of  the  defense  to  object  to  any  of  them, 

1 '  when  they  are  referred  to  in  evidence,  on  the  grounds 
0  of  immateriality  or  irrelevance,  or  on  any  other 

■»  J 

substantial  ground." 

12  ! 

On  page  359  the  record,  Mr.  Justice  Mansfield 

23  | 

continued : 

2- 1  t 

"Therefore,  instead  of  t*e  motion  as  it  appears 
25 

In  the  paper,  I  ask  '’or  an  order  that  the  documents  in 
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Schedule  B  —  at  least  that  the  prosecution  bo  at  liberty 
to  produce  the  documents  listod  in  Schedule  B  without 
formal  proof  thereof. " 

On  page  360  of  the  record,  the  President 

stated : 
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"It  is  suggested  then  that  your  motion  should 
reads  *The  Court  shall  not  require  proof  of  the 
authenticity  of  documents  set  out  in  Schedule  B  hereto 
and  shall  receive  them  in  evidence* f" 

There  is  further  discussion  of  this  subject 
^  v/hich  I  shall  not  read  on  page  368  of  thp  record  and 
also  on  page  380.  As  a  result  on  the  4th  of  June  1946, 
an  or*’’ -r  was  entered  by  the  Tribunal  which  —  a  part 
of  which  reads  as  follows: 

"ORDERED:  Granted,  as  to  the  4th  paragraph 
of  said  motion,  in  that  the  Tribunal  gives  liberty 
to  the  Frosecution  to  produce  the  documents  listed  in 
Schedule  B  of  the  motion  without  formal  proof  thereof, 
but  subject  to  all  just  exceptions  involving  the  accuracy, 

1  relevancy  and  materiality  of  the  documents.  Subject  to 

i  such  exceptions  at  the  trial,  the  Tribunal  will  not 

; 

reouire  proof  of  the  authenticity  of  the  documents  and 
shall  receive  then  in  evidence*" 

j 

In  the  light  of  this  record,  the  defense  would 
desire  to  know  whether  many  of  these  basic  documents, 


in  resp-ct  of  which  the  Tribunal  has  ruled  this  morn¬ 
ing,  can  not  further  considered  for  the  purpose 
of  reading  into  the  record. 

THE  PRESIDENT:  What  you  have  read  makes  no 
change,  Mr.  Yamaoka.  The  position  is  still  the  same. 
All  these  things  are  in  evidence.  Why  read  them  into 
the  transcript?  It  does  not  make  for  convenience.  We 
can  refer  to  them  in  the  pamphlets. 
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MR.  YAMAOKA:  ’’'ell,  vie  will  naturally  comply 
v-ith  the  Tribunal's  ruling,  but  I  desire  to  point  out 
that  the  Tribunal  has  repeatedly  said  that  it  will 
not  undertake  to  reed  documents  which  counsel  do  not 
fit  to  read  into  the  transcript,  and  that  counsel 
rust  read  the  parts  which  they  consider  to  be  sig¬ 
nificant  into  the  record.  It  is  in  conformity  vrith 
that  ru7e  that  vie  have  beer  proceeding. 

THE  FEESIDENT:  ves,  but  why  at  this  stage? 
That  is  the  point.  "Tiy  read  them  at  this  stage? 
vou  can  read  them  when  you  are  giving  evidence  which 
bears  on  them.  Or  you  can  read  then  in  the  course  of 
your  summation,  but  why  now? 

HR.  YAi'AOKA :  ‘‘'ell,  if  your  Honor  pleases, 

this  is  the  general  phss'  of  thr  defense  case  and 
vie  ere  now  in  the  stepe  '"hpre  re  desire  to  offer 
evidence  on  behalf  of  the  defense. 

THE  PRESIDENT:  These  matters  are  already 
in  evidence.  All  you  have  to  do  is  to  refer  to 
them.  r>on't  read  them  again.  Te  v/ill  be  here  for 
weeks  listening  to  you  reeding.  Read  them  as  the 
occasion  arises,  not  now.  It  will  not  help  us  to 
read  all  these1  things  now. 

I*R.  YAI'iAOKA:  7ith  ereat  respect  may  I 
call  to  the  Tribunal's  attention  that  these  documents 
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Yr-ve  never  beer  read  into  the  transcript.  before. 

THE  PfiESIDEKT:  ’’/e  undertake  to  refer  to 
every  pnssare  in  any  of  these  documents  that  you 
desire  us  to  refer  to  and  to  read.  You  see,  you 
are  ir.  ar.  opening  statement.;  you  keep  forgetting 
thr-t.  Anc  an  opering  statement  is  a  statement  of 
evidence.  I  can't  cal]  this  Hague  Convention  of 
1S°9  evidence  because  it  is  already  in  evidence.  It 
is  rot  fresh  evidence.  It  is  already  in  evidence. 

You  are  reading  evidence  already  given. 

T!R.  YAMAOKA:  Tfell,  if  the  Tribunal  please, 
v;e  are  not  in  the  phase  of  --  we  are  not  continuing 
the  defense  opening  statement  at  the  present  time. 

’ne  are  ro\.  at  the  point  of  referring  to  prosecution's 
exhibits  and  reading  excerpts  therefrom,  in  accord¬ 
ance  v/it>  tie  tribunal's  previous  rulings,  and 
lavinr  the  basis  for  further  evidence  to  follow  in 
the  defense  case. 

THE  F’.ESIDE'T:  ’Veil,  you  are  giving 
evidence  by  givirg  evidence  already  given. 

HR.  YATAOKA:  I  hope  that  I  made  myself 
clear,  your  Honor,  that  these  documents  to  which  we 
wish  to  allude  at  the  moment  have,  never  been  read 
into  the  transcript. 

THE  PRESIDENT:  "’ell,  you  will  not  take 
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our  word  for  it  that  ve  will  vctr'  f  vr.ryt.hinp  to 
which  you  refer.  Apparently  you  are  not  satisfied 
with  that,  but  I  think  v;e  ought  to  insist  on  that. 

MR.  YAMAOKA :  '’'ell  then,  Mr.  Col]  ins  Howard 
will  continue  for  the  defense. 

MR.  HO’"ARDs  Hr.  President. 
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THE  P? ESI DENT:  Hr.  Howard. 

?!R.  HOWARD:  And  Members  of  the  Tribunal: 

I  was  to  have  read  from  exhibit  15,  prose¬ 
cution  exhibit,  chapter  2,  Lavs  and  Customs  of  7'ar 
on  Land.  That  is  on  page  9. 

This  is  the  lavs  and  customs  that  these 
accused,  or  a  large  number  of  them,  are  charged  with 
having  violated. 

In  view  of  the  Court's  statement,  however, 

I  will  not  read  these  unless  the  Court  expresses  a 
desire  to  hear  them  at  this  time. 

THE  PRESIDENT:  ’"e  do  not  desire  you  to  road 
those  things,  Hr.  Howard.  You  ray  read  parts  of 
that  Convention  which  show  how  the  articles  arc 
brought  into  force.  That  is  important.  I  do  not 
know  V at  that  has  been  road,  yet  it  may  have  been. 

HR.  HOWARD:  This  is  the  Hague  Convention  , 
No.  IV  of  18  October  1907.  Convention  respecting  the 
laws  and  customs  of  war  on  land.  And  then  follows  a 


list  of  sovereigns  end  beads  of  th  t  states  who  sent 
plenipotentiaries  to  the  conference. 

(Reading)  "Seeing  that,  while  seeking 
n’erns  to  preserve  peace  and  pre^vent  armed  conflicts 
between  nations,  it  is  likewise  necessary  to  bear  in 
mind  the  case  where  the.  appeal  to  arms  has  been 
brought  about  by  everts  which  their  care  was  unable 
to  avert; 

"Animated  by  the  desire  to  serve,  even  in 
this  extreme  c?so,  the  intorc  sts  of  humanity  no  the 
ever  progressive  needs  of  c? vilirct ion; 

"Thinklrr  it  important,,  with  this  obiect, 
to  revise  the  general  lavs  and  customs  ol  war, 
either  with  a  view  to  defining  then  \  ith  greater  pre  ¬ 
cision  or  to  confining  them  within  such  limits  as 
vou? c  mitigate  their  severity  as  far  as  possible; 

"Rave  deemed  it  necessary  to  complete  and 
explain  ir  certain  particulars  the  work  of  the  First 
Peace  Conference,  which,  following  on  the  Brussels 
Conference  of  1874 ,  and  inspired  by  the  ideas  dictated 
by  a  wise  and  generous  forethought,  adopted  provisions 
intended  to  define  end  govern  the  use  res  of  war  on 
land. 

"According  to  the  views  of  the  I  igh  Contract¬ 
ing  Parties,  tv'ese  provisions,  the  wording  of  v'bich 


17,186 


j  has  been  — " 

THE  MONITOR:  Mr.  Howard.  Mr.  Howard.  In 
3 I  view  of  the  President's  ruling  this  morning  I  bed 
,l  not  prepared  to  read  this  on  tbe  IBM  system  at  the 
3  j  seme  tire.  In  view  of  that  I  will  have  to  do  this 
r,  in  the  relay  system,  so  tt  at  v+cn  you  get  to  tbe 
7  end  of  that  paragraph  will  you  please  stop,  then  v/e 
k  wi^l  read  it  over  number  one  in  the  relay  system. 

% 

9  Thank  you. 

10  THE  PRESIDENT:  I  did  not  intend  that  you 

11  should  read  what  you  arc-  reading  now,  but  there  is 

12  somewhere  in  those-  Conventions  some  directions  as  to 

13  how  they  ere  to  com"  into  operation.  Hovver,  you 
M  i  arc  not  prepared  to  d<  a]  v;ith  that  at  present. 
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1.31.  HOWARD I  "Article  1. 

"The  Contracting  Powers  shall  issu  in¬ 
structions  to  their  armed  land  forces  which  shall  be 
in  ccnformity  with  the  Regulations  respecting  the 
Laws  and  Customs  of  War  on  Land,  annexed  to  the 
present  Convention. 

"Article  2. 

"Tho  provisions  contained  in  the  Regulations 
referred  to  in  Article  1,  as  well  as  in  the  present 
Convention,  do  not  apply  cxc-r t  between  Contracting 
Powers,  and  then  only  If  all  tho  belligerents  are 
parties  to  the  Convention. 

"Article  3. 

"A  belligerent  party  which  violates  the 
previsions  of  th  said  regulations  shall,  if  the 
case  demands,  bo  liable  to  pay  compensation.  It 
shall  bo  responsible  for  all  acts  committed  by  Dor- 
30ns  forming  part  of  its  armed  forces. 

"Article  4. 

"The  present  Convention,  duly  ratified, 
shall  as  between  tho  Contracting  Powers,  bo  substi¬ 
tuted  for  tho  Convention  of  the  29th  July,  1899,  re¬ 
specting  the  Laws  and  Customs  of  War  on  Land. 

"Thr  Convention  of  1899  remains  in  force  as 
between  tho  Powers  which  sigred  it,  and  which  do  not 
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also  ratify  the  present  Convention." 

"ANNEX  TO  THE  CONVENTION. 

"InEGULATICNS  KEEP*  CTINO  THi*  LAb'S  AI  D  CUS- 

TChS  CF  \/AR  ON  LAND. 

"Section  1.  -  Cn  Bel]  ige rents . " 

I  am  reading  from  page  15  new. 

"Chapter  1.  -  The  Qualifications  of 

Belligerents. 

"Article  1. 

"The  lawn,  rights,  and  duties  of  war  apply 
not  only  to  armies,  but  also  to  militia  and  volunteer 
corps  fulfillir  a  the  following  conditions: 

"1.  To  be  conrar.dc cl  by  a  perron  responsible 
for  bis  subordinates; 

"2.  To  have  a  fixed  distirctivc  emblem  rec¬ 
ognizable  at  r  distance; 

"3.  To  carry  arms  openly;  and 
"4.  To  conduct  their  operations  in  accord¬ 
ance  with  the  lav/s  and  customs  of  war. 

"In  countries  where  militia  or  volunteer 
corps  constitute  the  army,  or  form  part  of  it,  they 
are  included  under  the  denomination  ’army.? 

"Article  2. 

"The  inhabitants  of  a  territory  which  has 
not  been  occupied,  who,  on  the  approach  of  the  enemy, 
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spontaneously  take  up  arms  to  resist  the  invading 
troops  without  having  had  time  to  c  g;  nizo  themselves 
in  accordance  "ith  Article  1,  shall  bo  regarded  as 
belligerents  if  they  carry  arms  oocnly  and  if  they 
respect  the  la’ s  and  customs  of  war, 

"Article  3. 

"The  armed  forces  of  the  belligerent  nartios 

may  consist  of  conbatar.ts  and  noneombatants .  In  the 
I 

!  ease  of  capture  ^y  the  enemy,  both  have  a  right  to 
be  treated  as  prisoners  of  var." 

I  believe  that  covers  the  part  that  you  — 
THE  PRESIDENT:  Well,  of  course,  I  assume 
that  the  defense  are  going  to  roly  on  those  provi¬ 
sions  in  view  of  the  cross-examination  even  though 
they  apply  only  in  certain  circumstances, 

LR.  HOWARD:  I  am  not  in  a  position  to 
]  state  at  this  time  what  they  will  rely  on, 

THE  PRESIDENT:  If  you  do  not  know  what 
they  are  going  to  rely  on,  you  do  not  know  what  to 
|  read  to  us,  I  was  suggesting  to  you  what  you  might 
be  relying  on,  judging  from  your  cross-examination, 
and  I  do  net  want  you  to  read  any  more  than  that  on 
which  you  a^c  going  to  rely.  But  you  do  not  know 
on  what  you  are  going  to  relyj  just  sot  out  to  read 
I  the  whole  of  these  documents  without,  giving  us  any 
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assistance. 

MR.  HL'.'ARD:  Your  Honor,  I  think  the  prose¬ 
cution  is  relying  on  *his,  and  we  arc  contesting 
what  they  are  relying  on;  we  arc  taking  the  other 

t 

side. 

Now,  I  had  planned  to  read  the  Geneva 
Prisoner  of  War  Convention,  on  page  27  —  page  65 
I  should  have  said;  exhibit  15.  I  do  not  want  to 
road  this  if  the  Court  docs  not  want  to  hear  it, 
naturally;  but  I  am  hero  with  it  before  me  and  pre¬ 
pared  to  road  it,  and  the  defense  have  asked  me  to 
read  it.  But,  of  course,  I  am  always  subject  to  the 

wishes  of  the  Court. 

THE  PRESIDENT:  We  arc  inviting  you  to 
read  what  you  are  relying  on,  but  you  said  you  did 
not  know. 

KR.  HOWARD :  Your  Honor,  there  will  be 
parts  of  this  that  I  will  rely  on;  there  will  be 
other  carts  that  some  of  the  other  attorneys  will 
rely  on.  Just  which  parts  they  will  rely  on,  I  do 
not  know.  If  the  Court  would  rather  hear  each  indi¬ 
vidual  accused  read  in  the  part  that  he  wants,  wv.ll, 
of  course,  that  is  what  the  Court  will  got. 

THE  PRESIDENT:  Read  v/hr.t  you  intended  to 
read.  We  will  tell  you  when  to  stop. 
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j«r,  HOV/ARD:  "Geneva  (Prison  rs  c*  ^.r) 

Convention  of  27  July,  1929* 

"CONVENTION  rJ'.L..TIVE  TO  THE  TRE.-.Tki  l  T  CF 

p:  IS  CITES  CF  WAR. 

"Article  1. 

"The  present  Convention  shell  aoply,  without 
prejudice  to  the  stipulations  of  Title  VII." 

"Article  2. 

"Prisoners  of  war  arc  in  the  pcv/cr  of  the 
hostile  Power,  but  not  of  the  individuals  or  corps 

who  have  captured  then:. 

"They  must  at  all  times  be  humanely  treated 

and  protected,  particularly  against  acts  of  violence, 

ir. suits  ard  public  curiosity. 

"Treasures  of  ’cprisal  against  then  arc 

prohibited • 

"Article  3* 

"Prisoners  of  wftr  have  the  right  to  have 
their  person  and  their  honor  respected,  ’..'omen  shall 
be  treated  with  all  the  regard  due  to  their  sex. 

"Prisoners  retain  their  full  civil  status. 

"Article  4. 

"The  Power  detaining  prisoners  of  war  is 

bound  to  provide  fo  their  maintenance, 

"Difference  in  treatment  among  prison. rs 
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is  lawful  only  v/hc-n  it  is  based  on  the  military  rank, 
state  of  ph  sical  or  mental  health,  professional 
qualifications  or  sex  of  those  who  profit  thereby. 
"TITLE  II.  CAPTURE. 
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"Article  5. 

"Every  prisoner  of  war  is  bound  to  give, 
if  he-  is  questioned  on  the  subject,  his  true  name  and 
rank,  or  else  his  regimental  number. 

"If  he  infringes  this  rule,  he  is  liable 
to  ■  eve  thi  advantages  given  to  prisoners  of  his 
class  curtailed. 
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"ho  coercion  may  bo  used  on  prisoners  to 
s<  cure  information  relative  to  the  condition  of  their 
army  or  country.  Prisoners  who  refuse  to  answer  may 
net.  be  threatened,  insulted,  or  exposed  to  unpleasant 
or  disadvantageous  treatment  of  any  kind  whatever. 

"If,  because  of  his  ph* sical  or  mental  con¬ 
dition,  a  prisoner  is  unable  to  jdrr.tify  himself,  he 
shall  be  turned  over  to  the-  medical  corps." 

THE  PRESIDENT:  Apparently,  you  propose  to 
read  the  whole  cf  the  Convention.  That  is  unreason¬ 
able,  and  we  refuse  to  allow  it. 

MK.  Hf. WARD:  I  then  will  ask  if  Mr. 

Lazarus  will  be  allowed  to  nrccecd, 

THE  PRESIDENT:  Captain  Lazarus. 
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MR.  LAZARUS:  Mr.  President,  gentlemen  of  the 

Tribunal: 

I  em  chairman  of  the  third  rhesc  of  the 
defense  or  the  China  phase,  end  every  excerpt  that  I 
have,  merked  from  the  documents  that  are  in  my  hands 
at  the  moment  I  assure  thr  Tribunal  I  personally  will 
use  or  will  rely  u^on  in  my  conduct  of  the  defense  of 
the  China,  phr  se  or  in  my  conduct  of  the  defense 
individually  of  my  client,  Field  Marshal  Shunroku 
HAT  A . 

I 

THF  PRESIDENT:  V’c  appreciate  that  attitude, 
Certain  Lazarus,  .and  invite  you  to  proceed  as  you 
intend . 

MR.  LAZARUS:  Thrnk  you,  sir.  i!ay  I  further 
state,  sir,  that  I  am  on  the  committee  for  several 
of  the  other  defense  chases  end  I  again  assure-  the 
Tribunal  that  everything  we  read  we  will  rely  u^on 
in  one  '*f  those  rheses  or  on  an  individual  case. 

The  first  document,  if  the  Tribunal  ole-rse, 

I  refer  to  is  exhibit  17  which  is  a  Convention  and 

Final  Protocol  on  the  Suppression  of  the  Abuse  of 

% 

Opium  and  other  Drugs.  I  will  read  a  few,  only,  of 
the  articles  contained  therein.  Articles  1,  2,  and 
3  on  page  2: 

"The  Contracting  Fowers shall  enact  efficacious 
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1  l<.\;s  or  regulations  for  the  control  of  the  production 

2  '  rnd  distribution  of  raw  onium,  unless  existing  lews  or 
'  rt  gulat.ions  hrvo  already  regulated  the  matter. 

"Article  2.  The  Contracting  Powers,  taking 
5J  int0  ' ccount  the  differences  in  their  trade  conditions, 
**  i  s*;rH  limit  the  number  of  towns,  "orts  or  other  nieces 
through  which  the  importation  or  exportation  of  raw 
s.  ooium  shell  be  permitted. 

"Article  3.  The  Contacting  Powers  shell 


l(!  tc  kes  me  r  sure  s : 

"a.  to  prevent  the  exportation  of  rrw 

| 

onium  to  countries  which  shell  h"vr.  prohibited  the 

1  ^  I 

entry  there  of,  end 

"b.  to  control  the  exportation  of  raw  onium 
to  countries  which  shall  have  limited  the  importation 

16 

thereof. 
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"Unless  existing  measures  hi  ve  already 
regulated  the  matter." 

Article  5,  top*  of  pc  gr  3: 

"The  Contracting  Powers  shall  not  nermit  the 
importation  end  exportation  of  raw  onium  cxccrt  through 
duly  authorized  rersens." 

Und  r  Chapter  II,  only  Article  6  on  rage  3: 

"  The  Contracting  Pow< rs  shall  take  measures 
for  fhe  gradual  and  efficacious  suppression  of  the 
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manufacture,  the  interne.  1  trrffic  in  end  the  use  of 
prepared  opium  in  so  far  os  th<  different.  conditions 
peculi'r  to  u  eh  notion  shell  allow  of  this,  unless 
<  xistir.g  measures  have  already  regulated  the  matter." 
Page  4,  Article  9: 

"The.  Contractinp  lowers  shall  enact  pharmacy 
laws  and  regulations  in  such  a  way  as  to  limit  the 
manufacture,  the  sale  and  t.h<  use  of  morphine-,  cocaine 
and  their  respective  salts  to  medic' 1  and  legitimate 
us-  s  only,  unless  existing  lows  or  regulations  hove 
alrt'dy  regulat'd  the  matter.  They  shall  cooperate 
amongst  themselves  in  order  to  prevent  the  use  of 
ttu.se  drugs  for  any  other  purpose 
p:  gc  5,  the  11th  Article: 

"The.  Contracting  Powers  shall  take  measures 
to  prohibit  in  their  internal  commerce  '’ll  transfer 
of  morphine,  cocaine  and  their  respective  salts  to 
all  non-a uthorized  persons,  unless  existing  measures 
have  already  regulated  the  patter." 

article  13,  the  first  paragraph  ^rly: 

"The  Contracting  rowers  shall  use  their  best 
efforts  to  adopt,  or  cause  to  be  adopted,  measures 
♦o  the  end  that  the.  exportation  of  morphine,  cocaine 

I 

and  their  rrsacctivc  salts  from  th-  ir  countries, 
possessions,  colonies  and  leasee1  territories  to  the 
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countries,  possessions,  color.!  s  end  Icrscc’  territories 
of  the  other  contacting  *ov;<  rs  shell  not  UVe  "lf  ce 
except  in  erse  the  persons  for  whom  the  drugs  r re 
intended  shell  hrve  received  ruthorizrtions  or  permits 
granted  in  conformity  with  ^hc  lews  or  regulations  of 

the  importing  country." 

Pc gc  6,  Chapter  IV,  Article  15: 

"The  Contracting  Powers  hrving  trestles  with 
Chinn  (Treaty  Powers)  shell  trke  ,  or.  concert  with  the 
Chinese  Government,  th*-  measures  neccssery  for  ^hr 
prevention  of  the  smuggling,  e.s  well  vrJ.h  resect,  to 
Chinese  territory  e.s  with  resrcct.  to  their  colonies 
in  the  Fcr  Inst  end  the  lersed  territories  which  they 
occupy  in  Chinn,  of  rrv;  end  rre-rred  onium,  morphine, 
cocrinr  end  their  respective  srlts,  ns  well  ns  of  the 
suhstmees  indicated  in  article  14  of  thr  resent 
Convention.  On  its  side  the  Chinese  Government  shell 
trke  analogous  me r sure s  for  the  suppression  of  the 
smuggling  of  coium  rnd  the  other  substances  herein¬ 
before  indierted,  from  Chine  to  foreign  colonies  end 
lersed  territories." 

"article  17:  The  Contrccting  'ewers  hrving 
trertios  vrith  Chinr.  shrli  undrrtrkc  to  odort  the 
metsuros  ncccssrry  for  thr  rrstrrint  end  cor-.trol  of 
the  opium-smcklnr  fcr bit  in  their  lersed  territories, 
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1  1  settlement s *  end  concessions  inliinnf  for  the 

2  suppression  of  pa r  1  aassu  '.vith  the  Chinese  Government 

*  of  the  opium  divans  or  similar  c stablishme nts  which 

4  mr.y  still  exist  there,  and  for  the  prohibition  of  the  ' 

5  use  of  opium  in  houses  of  rmusement  end  of  prostitution." 

6  The  last  rrticlc  ,  Article  38: 

~  "The  Contracting  Powers  hrving  trortics  with 

8  china  shell  take  effective  measures  for  the  gradual 

reduction,  pf  ri  nr ssu  with  the  effective  measures  which 
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the  Chinese  Government  shell  trkc  to  the  same  end,  of 
the  number  of  shops,  intended  for  *‘h>  s'lt  of  row  end 
prone red  ociun,  which  mry  still  exist  in  their  1<  ■  scri 
territories,  settlements  rnd  concessions  in  Chino. 

They  shell  adopt  efficacious  mer.sures  for  the  restraint' 
end  control  of  the.  retail  trade  in  onium  in  the  loosed  ( 
territories,  settlements  rnd  concessions,  unless  ex¬ 
isting  measures  have  already  regulated  the  matter. " 

Exhibit  18,  League  of  nations  S'cond  Opium 
Conference,  1925.  I  respectfully  "oint  out  to  the 
Tribunal  that  China,  is  not  among  the.  nations  signing 
this  convention.  F  g.t  3,  the  second  and  third  rticlcs 

only: 

"The  Contracting  Parties  undertake  to  enact 
laws  end  regulations  to  ensure  the  effective  control 
of  the  production,  distribution  rnd  export  of  raw  | 
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opium,  unless  laws  end  regulations  on  the  subject  r re 
clrcrdy  in  existence;  they  rlso  under tr he  to  review 
periodically,  end  to  strengthen  is  required,  the  lews 
rnd  regulations  on  the  subject  which  they  hove  enr.ctcd 
in  virtue  of  article  1  of  ♦'he  Hague  Convention  of  1912 
of  the  present  Convention. 

"Article  13.  Due  regrrd  being  hrd  to  the 
differences  in  their  commcrcicl  conditions,  the  Con¬ 
tracting  parties  shell  limit  the  number  of  towns,  ports 
or  oth^r  localities  through  which  the  export  or  import 
of  rev;  opium  or  coca  leaves  shell  be  n.  rnittrd." 

Pe  gc  Article  7: 

"The  Contacting  Parties  shall  take  measures 
to  prohibit,  as  regards  their  int  rnal  trade,  the 
delivery  to  or  possession  by  any  unauthorised  persons 
of  the  substances  to  which  this  Charter  applies." 

Skip  to  page  14,  General  Provisions,  /rticlc 


28: 

"Each  of  th<:  Contracting  Parties  agrees  that 
breaches  of  its  laws  or  rcgulrtions  by  which  the  pro¬ 
visions  of  the  present  Convention  ? re  enforced  shall 
be  punishable’  by  adequate  penalties,  including  in 
appropriate  cases  the  confiscation  of  the.  substances 
cone*  rned ." 

If  the  Tribunal  rlca.se,  exhibit  19»  the  third 
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rna  lr.st  in  r.  scrips  of  nrrcot.ic  drugs.  May  I  r>oint 
out.  ft  this  time  to  the  Tribunal  thrt  Chinr  did  not 
sign  this  convention  r.nd  protocol.  P'gr  19,  Article  26; 

"Any  High  Contrrctinp  Forty  mry,  ft  tlv  time 
of  sign' tur  ,  ratification,  or  recession,  declare 
thrt,  in  cccc-tinf?  thr  Present  Convention,  he  docs  not 
essum.  any  obligtion  in  ns^ct  of  nil  or  any  of  his 
colonies,  protectorates  and  ov- rs  as  territories  or 
t  rritori.  s  under  suzerainty  or  mandate,  mo  the 
present  Convention  shell  not  err ly  to  my  territories 

named  in  such  decler- tion." 

Top  of  page  20  —  no,  I  will  skin  th  t. 

vi li  go  to  urge  23,  if  thr  Tribunal  nice  sc.  It  is 
Protocol  of  Siemture,  the  very  lest  p'  gc ,  No.  II. 

I  will  make  a  short  statement  on  it  of  one  sentence. 

It  is  m  rely  c.  reservation  by  the  Jror.nrsc  Gov.  rnme  nt 
thrt  they  vish  excluded  from  this  agreement  stocks  in 
Formosa  clre-dy  h>  Id  ft  the  fim.  . 
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If  the  Tribunal  pleas®,  exhibit  21.  This  is 
the  Treaty  of  Portsmouth  between  Japan  and  Russia, 

5  September  1905* 

I  had  intended  to  read  all  of  it,  beginning 
with  Article  I,  the  middle  of  page  1,  if  your  Honor 
please,  but  as  I  go  along  I  will  try  to  delete  articles 
which  I  don't  deem  absolutely  essential  to  the  presen¬ 
tation  of  our  case. 

•  < 

(Heating)  "Article  IT  -  The  Imperial  Russian 

Government,  acknowledging  that  Janan  oossesses  in  Korea 
paramount  political,  military  ana  economical  interests, 
engage  neither  to  obstruct  nor  interfere  with  the 
measures  of  guidance,  protection  and  control  which  the 

I 

Imperial  Government  of  Japan  may  find  it  necessary  to 
take  in  Korea." 

Skipping  one  paragraphs 

"It  is  also  agreed  that,  in  order  to  avoid  all 
cause  of  misunderstanding,  the  two  High  Contracting 
Tarties  /ill  abstain,  on  the  Russo-Korcan  frontier, 
from  taking  any  military  measure  which  may  menace  the 
security  of  Russian  or  Korean  territory." 

Article  III,  top  of  page  2: 

"Jaoan  anc  Russia  mutually  engage: 

"1.  To  evacuate  comnletely  anc  simultaneously 


k’anchuria,  exceot  the  territory  affected  by  the  lease 
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of  the  Liaotung  Peninsula,  in  conformity  with  the  pro¬ 
visions  of  accitional  Article  I,  annexed  to  Treaty;  and 
"2.  To  restore  entirely  and  completely  to 
the  exclusive  acministration  of  China  all  portions  of 
Manchuria  now  in  the  occupation  or  unaer  the  control 
of  the  Japanese  or  Russian  troops,  with  the  except i®n 
of  the  territory  above  mentioned. 

"The  Imperial  Government  of  Russia  declare 
that  tney  have  not  in  Manchuria  any  territorial 
aevantages  or  preferential  or  exclusive  concessions  in 
impairment  of  Chinese  sovereignty  or  inconsistent  with 
the  principle  of  equal  opportunity. 
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"Article  V  -  The  Imperial  Russian  Government 
transfer  and  assign  to  the  Imperial  Government  of  Jaoan, 
with  the  consent  of  the  Government  of  China,  the  lease 
of  Port  Arthur,  Talien  and  adjacent  territory  and 
territorial  water  and  all  rights,  privileges  and  «cn- 
cessions  connected  with  or  forming  part  of  such  lease 
anu  tney  also  transfer  ana  assign  to  the  Imperial 
Government  of  Japan  all  public  works  ana  properties 
in  the  territory  affected  by  the  above-mentioned  lease. 


"Article  VI  -  The  Imperial  Russian  Government 

t 

engage  to  transfer  and  assign  t«  the  Imperial  Government 


gavw 
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of  Japan,  without  compensation  and  with  the  consent  of 


the  Chinese  Government,  the  railway  between  Changchun 
anc  Port  Arthur  ana  all  its  branches,  together  with  all 
rirhts,  privileges  ana  properties  apoertaining  thereto 
in  that  region,  as  well  as  all  coal  mines  in  the  said 
region  belonging  to  or  worked  for  the  benefit  of  the 
railway. 

*  *  *  *  * 


"Article  VII  -  Japan  and  Russia  engaged  to 
exploit  their  resooctive  railways  in  Manchuria  exclu¬ 
sively  for  commercial  and  industrial  purposes  and  in 
no  wise  for  strategic  purposes. 

*  *  *  4  * 

"Article  IX  -  The  Imperial  Russian  Government 
code  to  the  Imperial  Government  of  Japan  in  perpetuity 
ana  full  sovereignty  the  southern  portion  of  the  Island 
of  Saghalien  anc  all  islands  adjacent  thereto,  and  all 
public' works  ana  properties  thereon. 

*  *  4  *  * 

"Article  XI  -  Russia  engages  to  arrange  with 
Japan  for  granting  to  Japanese  subjects  rights  of 
fishery  along  tne  coasts  of  the  Russian  possessions  in 

tiie  JaDan,  Okhotsk  ana  Behring  Seas. 

***** 


■ 


"Article  XII  -  The  Treaty  of  Commerce  and 


■■ 
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,  Navigation  botween  Japan  and  Russia  having  been 

2  annulled  by  the  war,  the  Imperial  Governments  of  Japan 

3  and  Russia  engage  to  adopt  as  the  basis  of  their  com- 

4  mercial  relations,  pending  the  conclusion  of  a  new 

5  treaty  of  commerce  and  navigation  on  t he  basis  of  the 

6  Treaty  which  was  in  force  previous  to  the  oresent  war, 

7  |  the  system  of  reciprocal  treatment  on  the  footing  of 

I  «  8  the  most  favored  nation,  in  which  are  included  import 

I  9  and  export  duties,  customs  formalities,  transit  and 

I  tonnage  dues,  and  the  admission  ana  treatment  of  the 

I  11  agents,  subjects  and  vessels  of  one  country  in  the 

12 •  territories  of  the  other." 

113  J  i  ci^p  the  rest  of  that. 

u ,  This  concludes  our  excerpts  from  that  treaty, 


if  the  Tribunal  please. 
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THE  PRESIDENT :  Mr.  Lazarus,  for  the  benefit 
of  one  of  the  members  of  the  bench,  will  you  say  Just 
how  you  propose  to  rely  on  the  conventions  dealing  with 
opium  and  narcotics  and  on  this  Russo-Japanese  agree¬ 
ment? 

Mh.  LAZARUS:  Yes,  Mr.  President.  There 
are  witnesses,  documents  and  books  which  will  be  pro¬ 
duced  before  this  Tribunal  that  Japan  did  not,-  as 
charged  by  the  prosecution,  use  opium  in  China  for 
the  two  purposes  that  they  have  enumerr ted ,  namely, 
the  raising  of  funds  for  the  carrying  on  of  the  v/ar, 
and,  secondly,  the  debauching  of  the  Chinese  people. 

These  treaties  are  against  the  abuse  of  opium, 
and  they,  by  their  terms  and  by  the  articles  we  read, 
allow  the  use  of  opium  for  medicinal  purposes.  The 
v/itnesses  and  the  documents  and  oral  stctemehts  will 
prove  that  Japan  did  not  violate  those  conventions, 
and  that  is  why  we  vrnted  these  certain  articles  before 
this  Tribunal  so  that  they  may  be  referred  to,  or  even 
if  they  are  not  referred  to  by  the  witnesses  themselves 
the  Tribunal  will  know  what  they  are  talking  about. 

It  is  the  position  of  the  defense  that  Japan  did  not 
violate  her  treaties;  that  she  worked  within  the  frame¬ 
work  of  those  treaties,  and  that  is  where  our  evidence 
will  be  adduced. 


This  Russian  agreement  Milch  I  have  just 
read  is  one  of  c  series  which  rill  show  what  v/es  the 
relative  position  of  the  tv/o  parties  at  the  time  when 
the  series  of  engagements  which  have  been  referred  to 
os  aggressive  war  by  the  prosecution  took  place#  Wo 
will  show  what  their  positions  and  treaty  rights  were 
vis—  a~viSj  and  vis— a— vis  China  also*  Therefore,  i«ir* 
President,  this  Russian  one  is  only  the  first  in  a 
series  to  bring  the  Court  up  to  date  to  show  what 
the  position  and  the  rights  end  the  relative  merits 
wore  of  the  positions  taken  by  eoc..  side  to  the  argu¬ 
ment. 

I  assure  you  again  that  I  will  read  nothing 
at  this  time,  or  with  the  next  documents  that  I  will 
introduce,  that  I  am  not  prepared  to  use  myself,  or 
which  I  know  definitely  one  of  the  other  phases  or 
one  of  the  other  individual  cases  will  use. 

ThE  PRESIDENT:  We  will  recess  for  fifteen 

minutes. 

(Wherouoon,  at  1445  a  recess  was 
taken  until  1500,  after  v'hich  the  proceedings 
were  resumed  as  follows:) 
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MARSHAL  OF  TIL.  CCURT  ;  The  International 
Military  Tribunal  for  the  Far  hast  is  now  resumed. 

THE  PRESIDENT:  I’r.  Ycmaoka. 

I' r.  YAMAOICA .  If  the  Tribunal  please,  ’.ve 
desire  next  to  refer  to  prosecution  exhibit  24.  This 
is  one  of  the  series  of  ’ashington  treaties  for  1921, 
December  13,  1921,  to  be  exact,  and  includes,  among 
of  er  things,  a  reference  to  the  termination  of  the 

Anglo- Japanese  Alliance. 

I  read  from  page  3,  Article  I: 

"The  High  Contracting  Parties  agree  as  be¬ 
tween  thems-lvos  to  respect  their  rights  in  relation 
to  tV  eir  insular  possessions  and  insular  dominions 
in  the  region  of  the  Pacific  Ocean. 

:iIf  there  should  develop  between  any  of  the 
High  Contracting  Parties  a  controversy  arising  out  of 
rny  Pacific  question  and  involving  their  said  rights 
which  is  not  satisfactorily  settled  by  diplomacy 
r.d  is  likely  to  affect  the  harmonious  accord  now 
haopily  subsisting  between  them,  they  shall  invite 
the  other  High  Contracting  Parties  to  n  joint  con¬ 
ference  to  which  the  whole  subject  will  be  referred 
for  consideration  and  adjustment. 

"II. 


"If  the  said  rights  are  threatened  by  the 
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regressive  action  of  any  other  Power,  the  High  Con¬ 
tracting  Parties  shell  communicate  with  one  another 
fully  end  frankly  in  order  to  arrive  at  an  under- 
st:nding  as  to  the  most  efficient  measures  to  be 
taken,  jointly  or  separately,  to  meet  the  exigencies 
of  the  particular  situation. 

"III. 

"This  Treaty  shall  remain  in  force  for  ten 
years  from  the  time  it  shall  take  effect,  and  after 
the  uxpiration  of  said  period  it  shall  continue  to 
be  in  force  subject  to  the  right  of  any  of  the  High 
Contracting  Parties  to  terminate  it  upon  twelve 
months’  notice. 

"IV. 

"This  Treaty  shall  be  ratified  as  soon  as 
possible  in  accordance  with  the  constitutional 
methods  of  the  High  Contrr.cting  Parties  and  shall 
take  effect  on  the  deposit  of  ratifications,  which 
shall  take  place  at  Y'ashington,  and  thereupon  the 
agreement  between  Great  Britain  and  Japan,  which  v;as 
concluded  at  London  on  July  13 >  1911 »  shall  terminate. 
The  Government  of  the  United  States  will  transmit  to 
all  the  Signatory  Powers  a  certified  copy  of  the 
oroc.es,- verbal  of  the  deposit  of  ratifications." 

V/e  next  refer  to  prosecution  exhibit  26.  I 
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will  read  from  the  exhibit. 

"DECLARATION  OF  JAPAN  REGARDING  HER  RESOLU¬ 
TION  OF  RESPECTING  SIGHTS  OF  NETHERLANDS  IN  RELATION 
TO  HER  INSULAR  POSSESSIONS  IN  REGION  OF  PACIFIC  OCEAN . 

"Dated  February  5,  1921. 

"Japan  has  concluded  on  Decembur  13,  1921, 
with  the  United  Status  of  A:  erica,  the  Eritish  Em¬ 
pire  end  France  a  treaty  with  a  view  to  the  preserva¬ 
tion  of  the  general  peace  and  the  maintenance  of 
their  rights  in  relation  to  their  insular  possessions 
and  insular  dominions  in  the  region  of  the  Pacific 
Ocean.  They  have  agreed  thereby  cs  between  them¬ 
selves  to  respect  their  rights  in  relation  to  these 

possessions  and  dominions. 

"The  Netherlands  not  being  a  signatory  of 
the  said  treaty  and  the  Netherlands  possessions  in 
the  region  of  the  Pacific  Ocean  therefore  not  being 
included  in  the  agreement  referred  to,  the  Government 
of  Japan,  anxious  to  forestall  any  conclusion  con¬ 
trary  to  the  spirit  of  the  treaty,  desires  to  declare 
that  it  is  firmly  resolved  to  respect  the  rights  of 
the  Netherlands  in  relation  to  her  insular  possessions 
in  the  region  of  the  Pacific  Ocean." 

"Jo  next  refer  to  prosecution  exhibit  27, 
published  August  17,  1923,  "DECLARATION  OF  JAPAN 
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REGARDING  FUR  RESOLUTION  OF  RESPECTING  RIGHTS  OF 
PORTUGAL  IN  RELATION  TO  HER  INSULAR  POSSESSIONS  IN 

REGION  OF  PACIFIC  OCEAN." 

TNE  PRESIDENT:  ’'oil,  you  need  not  road  that 
ono,  Hr.  Yanaoka.  It  in  the  sace  as  the  Netherlands 

Declaration. 

1R.  YAMAOKA :  Yes,  your  Honor,  it  is,  except 
that  vie  did  desire,  if  your  Honor  please,  to  invite 
thi  Tribunal's  attention  to  it  since  I  think  the 
question  of  the  invasion  of  Timor  is  involved. 
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y/o  nc:'t  Invite  the  Tribunal's  attention 
to  prosecution's  exhibit  28,  b^ing  the  Nine-Power 
Treaty  of  Tebruary  6,  1922,.  As  the  Tribunal  is 
aware,  this  is  one  o’  tho  important  basic  treaties 
v-ith  which  the  accused  are  charged  of  violating.  It 
is  rather  short  end.  with  the  Tribunal's  permission 
I  should  like  t.o  read  tho  first  eight  articles. 
(Reading):  "Article  I. 

"Tho  Contracting  Powers,  ether  than  China, 

agree : 

"(1)  To  respect  the  sovereignty,  tho 
independence,  and  the  territorial  and  administrative 

integrity  of  China; 

"(2)  To  provide  the  fullest  and  most 
unembarrassed  opportunity  to  China  to  develop  and 
maintain  for  herself  an  effective  and  stable  govern¬ 


ment; 


"(3)  To  use  their  influence  for  the 


purpose  of  cf  ’actually  establishing  and  maintaining 
the  principle  of  equal  opportunity  'or  tho  commerce 
.and  industry  of  all  nations  throughout  tho  territory 
of  China; 

"(4)  To  refrain  from  taking  advantage  of 
conditions  in  China  in  order  to  seek  special  rights 
or  privileges  which  *’ould  abridge  the  rights  of  subjects 
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or  citizens  of  friendly  States,  end  ’ron  countenancing 
action  inimical  to  the  security  o’  such  States. 

"Article  II"  — 

THE  PRESIDENT :  You  need  not  road  II,  surely. 

!!R.  YAr^OKA:  (Reading)  "Article  III. 

"With  a  viov;  to  applying  more  effectually 
the  principles  o’  the  Open  Door  or  equality  of  oppor¬ 
tunity  in  China  ‘or  the  trade  and  industry  of  all  . 
nations,  the  Con  racting  Powers ,  other  than  China, 
agree  that  they  will  not  see!',  nor  support  their 
respective  nationals  in  socking — 

"(a)  any  arrangement  which  might  pur  nor  t 
te  establish  in  favor  of  their  interests  any  general 
superiority  o’  rights  with  respect  to  commercial  or 
economic  development  in  any  designat'd  region  of 
China; 

"(b)  any  such  monopoly  or  ^reference  as 
would  deprive  the  nationals  o’  any  other  Po’-’er  of 
the  right  o’  undertaking  any  legitimate  trade  or 
industry  in  China,  or  o’  participating  7/ith  the 
Chinese  Government,  or  with  any  local  authority,  in 
any  category  or  public  enterprise,  or  which  by  reason 
of  its  seopo,  duration  or  geographical  extent  is 
calculated  to  frustrate  the  practical  application  of 
the  principle  o’  equal  opportunity. 
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"It  in  understood  tint  tnc  Loregoinf, 
stipulations  or  this  Article  ere  not  to  be  so  con¬ 
strued  as  to  prohibit  the  acquisition  of  such  proper¬ 
ties  or  rights  as  may  bo  necessary  to  the  eonduct 
o?  a  particular  commercial,  industrial,  or  financial 
undertaking  or  to  ‘he  encouragement  of  Invention  and 

r “search » 

"China  undertakes  to  bo  guided  by  the 
principles  stated  in  the  foregoing  stipulations  of 
this  Article  in  dealing  with  applications  for  economic 
rights  and  privileges  from  Govern!-,,  nts  and  nationals 
o'  all  foreign  countries,  whether  parties  to  the 

present  Treaty  or  not. 

"Article  IV. 

"The  Contracting  Powers  agree  not  to  support 
any  agreements  bv  their  respective  nationals  with 
each  other  designed  to  create  Spheres  of  Influence 
or  to  provide  for  the  enjoyment  of  mutually  exclusive 
opportunities  in  designated  parts  of  Chinese  territory. 

"Article  V. 

"Chine,  agrees  that,  throughout  the  whole  of 
the  railways  in  China,  she  will  not  exercise  or  permit 
unfair  discrimination  of  any  kind.  In  particular 
there  shall  be  no  discrimination  whatever,  c  ir-  ct  or 
indirect,  in  respect  of  charges  or  of  facilities  on  [ 
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the  ground  of  the  nationality  o?  passengers  or  the 
countries  from  which  or  to  which  they  -re  proceeding, 
or  the  origin  or  ownership  of  roods  or  the  country 
eroin  which  or  to  which  they  are  consigned,  or  the 
nationality  or  ownership  of  the  ship  or  other  means 
0r  conveying  such  passengers  or  goods  before  or  after 
their  transport  on  the  Chinese  Railways. 

"The  Contracting  Powers,  other  than  China, 
assume  a  corresponding  obligation  in  r.spect  ox  any 
of  the  aforesaid  railways  over  vhich  they  or  their 
nationals  are  in  a  position  to  c~.  vcisc  any  control 
in  virtue  o"  any  concession,  special  agreement  or 

otherwise. 

"Article  VI. 

"The  Contracting  Fowers,  other  than  China, 
agree  fully  to  respect  China’s  rights  as  a  neutral 
in  time  of  war  to  -hich  China  is  not  a  party;  and 
China  declares  that  "'hen  she  is  a  neutral  she  will 
observe  the  obligations  of  neutrality. 

"Article  VII. 

"The  Contracting  Po-ers  agree  that,  whenever 
a  situation  arises  which  in  the  opinion  of  any  one 
of  them  involves  the  application  of  the  stipulations 
of  the  present  Treaty,  and  renders  desirable  discus¬ 
sion  of  such  application,  there  shall  be  full  and 
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frank  communication  between  the  Contracting  Powers 

concerned. 

"Article  VIII. 

"powers  not  signatory  to  the  present  Treaty, 
which  have  Governments  recognized  by  the  Signatory 
Powers  and  which  have  treaty  relations  with  China, 
shall  bo  invited  to  adhere  to  the  present  Treaty.  To 
this  end  the  Government  of  the  United  States  will 
make  the  necessary  communications  to  nonsignatory 
Powers  end  will  inform  the  Contracting  Powers  of 
the  replies  received.  Adherence  by  any  Power  shall 
become  effective  on  receipt  of  notice  thereof  by  the 

Government  o*'  the  United  States. 

We  next  desire  to  invite  the  Tribunal's 

attention  to  prosecution's  exhibit  29,  page  2,  the 
third  paragraph  and  the  following  paragraphs: 

"Article  4.  The  military  tr-ining  o'  the 
natives,  otherwise  than  for  purposes  of  internal 
police  and  the  local  defense  of  the  territory,  shall 
bo  prohibited,  Turthorraoro,  no  military  or  naval 
bases  shall  bo  established  or  fortifications  oroeted 

in  the  territory." 

Skipping  Article  5,  to  Article  6: 

"Article  6.  The  Mandatory  shell  mako  to 

the  Council  of  the  League  of  nations  an  annual  report 
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to  the  satisfaction  of  tho  Council,  containing  full 
information  with  regard  to  the  territory,  and  in¬ 
dicating  the  measures  taken  to  carry  out  tho  obligations 
assumed  under  Articles  2,  3,  4,  and 

I  might  mention,  if  the  Tribunal  please, 
that  although  wo  ore  reading  and  inviting  the 
Tribunal’s  attention  to  only  certain  excerpts,  it 
is  not  the  intention  of  the  defense  to  be  restricted 
only  to  these  excerpts,  and  we  do  rely  on  such  other 
portions  thereof  that  may  become  pertinent  to  the 
case  in  the  course  of  the  development  of  the  evidence. 

THE  PRESIDENT-  Are  you  having  any  difficulty 
with  the  processing  of  your  documents? 

MR.  YAMAOKA:  If  tho  Tribunal  please,  that 
is  a  problem  that  is  plaguing  us. 

THE  PRESIDENT:  Mr.  Smith. 

MR.  SMITH:  If  your  Honor  please,  we  anticipate 
all  sorts  of  difficulty.  We  don't  have  enough  type¬ 
writers;  we  don’t  have  enough  stenographers;  and  it 
is  still  a  problem  how  much  assistance  we  are  going 
to  "et  from  the  prosecution.  For  example,  last  v/cck 
we  wore  able  to  borrow  four  typewriters  from  the 
prosecution.  Yesterday  they  sent  for  them  to  get  them 
back.  Nearly  all  the  counsel  in  the  ease  are  working 
until  late  hours  in  the  night,  setting  up  documents 
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and  trying  to  get  the  matter  organized;  and.  it  r/ill 
be  by  grace-  i  '  there  is  no  breakdown. 

Of  course,  I  didn't  want  to  give  the  impres¬ 
sion  that  what  counsel  is  reading  today  is  merely 
stalling  for  time.  Wo  arc  trying  to  put  in  the 
foundation  for  what  is  to  come  later. 

Ml.  YAMAOKA:  I?  the  Tribunal  please,  after 
the  reading  of  those  prosecution  exhibits  we  intended 
to  introduce  into  evidence  about  sixty-three  or  sixty- 

five  of  our  own  exhibits,  all  of  which,  fortunately, 

I 

are  ready. 

May  I  now  invito  the  Tribunal's  attention 
to  prosecution's  exhibit  34,  which  is  the  treaty 
between  the  United  States,  the  British  Empire,  7rance, 
Italy  and  Japan  on  the  -limitation  of  naval  armaments, 
signed  at  Washington  on  September  6,  1922.  As  I 
stated  before,  wc  intend  to  rely  on  all  of  the  pro- 

| 

I  v' ;ions  of  this  treaty  but  invito  particular  attention 
of  the  Tribunal  to  Article  28  on  page  5,  which  reads 

.  as  follows: 

THE  MONITOR:  Mr.  Yamaoka,  we  do  not  have 
the  Japanese  translation  of  the  articles.  We  only 
have  the  introductory  remark.  If  you  will  road 
whatever  article  you  are  reading,  o  may  bo  able  to 
do  it  on  relay. 
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MR.  YAMAOKA:  I  am  sorry;  I  meant  "18." 

THE  MONITOR:  We  don't  have  any  articles. 

We  just  have  the  first  page  translated,  here.  If  you 
v/iii  read  article  18  and  give  us  the  time,  I  think 

v/c  can  do  it.  over  the  relay  system. 

MR.  YAMAOKA:  (Reading)  "Article  XVIII. 

"Each  of  the  Contracting  Pov/ers  undertakes 
not  to  dispose  by  gift,  sale  or  any  node  of  transfer 
of  any  vessel  of  var  in  such  a  manner  that  such 
vessel  may  become  a.  vessel  of  v;ar  in  uhe  Navy  o.. 
any  foreign  Pov/er. 

"Article  XIX. 

"The  United  States,  the  British  Empire  and 
Japan  agree  that  the  status  quo  at  the  time  of  the 
signing  of  the  present  Treaty,  v/ith  regard  to  forti¬ 
fications  and  naval  bases,  shall  be  maintained  in 
their  respective  territories  and  possessions  specified 
hereunder :" — 

I  shall  omit  the  reading  of  paragraphs 
numbered  (1),  (2)  and  (3)  on  page  5  and  continue 

I'rom  the  top  of  page  6: 

"The  maintenance  of  the  status  quo  under 
the  forerroing  provisions  implies  rhnt  no  now  forti¬ 
fications  or  naval  bases  shall  be  established  in  the 
territories  and.  possessions  specified;  that  no  measures 
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shall  be  taken  to  Increase  the  existing  naval  facilities 
for  tho  repair  and  maintenance  of  naval  forces,  and 
that  no  increase  shall  bo  made  in  the  coast  defenses 
of  the  territories  and  possessions  above  specified. 

This  restriction,  hov/ever,  docs  not  preclude  such 
repair  and  replacement  of  v/orn-out  weapons  and  equip¬ 
ment  as  is  customary  in  naval  and  military  establish¬ 
ments  in  time  of  peace." 
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UR.  YAMAOKA:  I  next  desire  to  invite  the 
Tribunal's  attention  to  the  section  entitled 
"Replacement,"  on  pages  10  and  11.  I  shall  not, 
however,  read  these  sections.  I  shall  continue  read¬ 
ing  from  Chapter  III  on  page  12,  Article  XXI. 

(Reading)  "If  during  the  term  of  the  present 
Treaty  the  requirements  of  the  national  security  of 
any  Contracting  Power  in  respect  of  naval  defence 
are,  in  the  opinion  of  that  Power,  materially  affec¬ 
ted  by  any  change  of  circumstances,  the  Contracting 
Powers  will,  at  the  request  of  such  Power,  meet  in 
conference  with  a  view  to  the  reconsideration  of  the 
provisions  of  the  Treaty  and  its  amendment  by  mutual 
agreement. 

"In  view  of  possible  technical  and  scientific 
developments ,  the  United  States,  after  consultation 
with  the  other  Contracting  Powers  shall  arrange  for 
a  conference  of  all  the  Contracting  Powers  which  shall 
convene  as  soon  as  possible  after  the  expiration  of 
eight  years  from  the  coming  into  force  of  the  present 
Treaty  to  consider  what  changes,  if  any,  in  the  Treaty 
may  be  necessary  to  meet  such  developments. 

"Article  XXII . 
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"Whenever  any  Contracting  Power  shall  become 
engaged  in  a  war  v/hich  in  its  opinion  affects  the  nev4l 
defence  nf  its  national  security,  such  Power  may  after 
notice  to  the  other  Contracting  Powers  suspend  for 
the  period  of  hostilities  its  obligations  under  the 
present  Treaty  other  than  those  under  Articles  XIII 
and  XVII,  provided  that  such  Power  shall  notify  the 
other  Contracting  Powers  that  the  emergency  is  of 
such  a  character  as  to  require  such  suspension. 

"The  remaining  Contracting  Powers  shall  in 
such  case  consult  together  v/ith  a  view  to  agreement  • 
as  t«  v/hat  temporary  modifications,  if  any,  should 
be  made  in  the  Treaty  as  between  themselves.  Should 
such  consultation  not  produce  agreement,  duly  made 
in  accordance  v'ith  the  constitutional  methods  of  the 
respective  Powers,  any  one  of  said  Contracting  Powers 
may,  by  giving  notice  to  the  other  Contracting  Powers, 
suspend  for  the  period  of  hostilities  its  obligations 
under  the  present  Treaty,  other  then  those  under 
Articles  XIII  and  XVII. 

"On  the  cessation  of  hostilities  the  Contract¬ 
ing  Pov/ers  will  meet  in  conference  to  consider  what 
modifications,  if  any,  should  be  made  in  the  pro- 


visions  of  the  present  Treaty. 

"Article  XXIII. 

"The  present  Treaty  shall  remain  in  force 
until  December  31st,  1936,  and  in  case  none  of  the 
Contracting  Powers  shall  hove  giv^n  notice  two  years 
before  that  date  of  its  intention  to  terminate  the 
Treaty,  it  shall  continue  in  force  until  the  expira¬ 
tion  of  two  years  from  the  date  on  which  notice  of 
termination  shell  be  given  by  one  of  the  Contracting 
Powers ,  whereupon  the  Treaty  shall  terminate  as 
regards  all  the  Contracting  Powers." 

I  next  desire  to  invite  the  Tribunal's 
attention  to  Prosecution  exhibit  number  35,  being  the 
London  Naval  Treaty  of  April  22,  1930.  I  shall  read 
from  Article  XXI,  on  page  20. 

"Article  21. 

"If,  during  the  term  of  the  present  Trepty, 
the  requirements  of  the  national  security  of  any  High 
Contracting  Party  in  respect  of  vessels  of  war  limi¬ 
ted  by  Part  III  of  the  present  Treaty  are  in  the 
opinion  of  that  Party  materially  affected  by  new  con¬ 
struction  of  any  Power  other  than  those  who  have  been 
joined  in  Part  III  of  this  Treaty,  th«t  High  Contract- 
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ing  Party  will  notify  the  other  Parties  to  Part  III 
as  to  the  increase  required  to  be  made  in  its  own 
tonnage  within  one  or  more  of  the  categories  of  such 
vessels  of  war,  specifying  particularly  the  proposed 
increases  and  the  reason  therefor,  and  shall  be  en¬ 
titled  to  make  such  increase.  Thereupon  the  other 
Parties  to  Part  III  of  this  Treaty  shall  be  entitled 
to  make  a  proportionate  increase  in  the  category  or 
categories  specified;  and  the  said  other  Parties  shall 
promptly  advise  with  each  other  through  diplomatic 
channels  as  to  the  situation  thus  presented. 

"fART  IV. 

"ARTICLE  22. 

"The  following  ore  accepted  as  established 
rules  of  International  Law* 

"(1)  In  their  notion  with  regard  to  merchant 
ships,  submarines  must  conform  to  the  rules  of  Inter¬ 
national  Law  to  which  surface  vessels  ore  subject. 

"(2)  In  particular,  except  in  the  case  of 
persistent  refusal  to  stop  on  being  duly  summoned, 
or  of  active  resistance  to  visit  or  search,  a  warship, 
whether  surface  vessel  or  submarine,  may  not  sink 
or  render  incapable  of  navigation  a  merchant  vessel 
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without  having  first  plnced  passengers,  crew  and 
ship1 s  papers  in  p  piece  of  safety.  For  this  pur¬ 
pose  the  ship's  boats  are  not  regarded  rs  a  plrce 
of  safety  unless  the  safety  of  the  passengers  and 
crew  is  assured,  in  the  existing  sea  and  weather 
conditions,  by  the  proximity  of  lrnd,  or  the  pres¬ 
ence  of  another  vessel  which  is  in  a  position  to  take 
them  on  board. 

"The  High  Contracting  Parties  invite  all 
other  Powers  to  express  their  assent  to  the  above 
rules. 

"PART  V. 

"ARTICLE  23. 

"The  present  Treaty  shall  remain  in  force 
until  the  31st  December,  1936,  subject  to  the  follow¬ 
ing  exceptions: 

"(1)  Pert  IV  shall  remain  in  force  without 
limit' of  time*, 

"(2)  the  provisions  of  Articles  3,  4  and  5, 
rnd  of  Article  11  and  Annex  II  to  Part  II  so  far  as 
they  relate  to  aircraft  carriers  shall  remain  in 
force  for  the  same  period  as  the  V.nshington  Treaty. 

"Unless  the  High  Contracting  Parties  should 
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agree  otherwise  by  reason  of  a  more  general  agreement 
limiting  novel  armaments,  to  which  they  all  become 
parties,  they  shall  meet  in  conference  in  1935  to 
frame  a  new  treaty  to  replace  and  to  carry  out  the 
purposes  of  tht  present  Treaty,  it  being  understood 
that  none  of  th*.  provisions  of  the  present  Treaty 
sh'll  prejudice  the  attitude  of  any  of  the  High  Con¬ 
tracting  Parties  p.t  the  conference  agreed  to." 

With  the  Tribunal  s  permission  Lir.  Collins 
Howard  will  continue. 
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THE  PRESIDENT:  Mr.  Howard. 

MR.  HOWARD:  Mr.  President  and  Members  of 
the  Tribunal,  I  would  like  now  to  read  from  exhibit 
32  which  is  a  Treaty  Between  the  United  States  and 
Other  Powers  Providing  for  the  Renunciation  of  War 
as  an  Instrument  of  National  Policy  which  was  signed 
at  Paris,  August  27,  1928.  I  would  like  to  read 
Articles  I,  II  and  III  on  page  4. 

THE  PRESIDENT:  I  can  assure  you  we  are 
all  thoroughly  familiar  with  this.  Most  of  us 
could  recite  it,  all  of  it,  perhaps,  the  Pact  of 
Paris. 

MR.  HOWARD:  We  have  on  the  list  as  next 
exhibit  33,  but  we  shall  omit  that. 

Next  we  have  exhibit  31,  the  Convention 
Embodying  Basic  Rules  of  the  Relations  Between  Japan 
and  the  Union  of  Soviet  Socialist  Republics,  signed 
at  Peking,  January  20,  1925.  I  should  like  to  read 
Article  II,  Article  IV,  Article  V  and  Article  VI. 

(Reading)  "Article  II.  The  Union  of  Soviet 
Sccialist  Republics  agrees  that  the  Treaty  of  September 
5th,  1905,  shall  remain  in  full  force. 

"It  is  agreed  that  the  Treaties,  Conventions 
and  Agreements,  other  than  the  said  Treaty  of  Ports¬ 
mouth,  which  were  concluded  between  Japan  and  Russia  _ 
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prior  to  November  7,  1917>  shall  be  re -examined  at  a 
Conference  to  be  subsequently  held  between  the 
Governments  of  the  High  Contracting  Parties  and  are 
.liable  to  revision  or  annulment  as  altered  circum¬ 
stances  may  require. 

"Article  IV.  The  Governments  of  the  High 
Contracting  Parties  agree  that  upon  the  coming  into 
force  of  the  present  Convention,  they  shall  proceed 
to  the  conclusion  of  a  treaty  of  commerce  and  navi¬ 
gation  in  conformity  with  the  principles  hereunder 
mentioned,  and  that  pending  the  conclusion  of  such 
a  treaty,  the  general  intercourse  between  the  two 
countries  shall  be  regulated  by  those  principles. 

"(1)  The  subjects  or  citizens  of  each  of  the 
High  Contracting  Parties  shall  in  accordance  with 
the  laws  of  the  country:  (a)  have  liberty  to  enter, 
travel  and  reside  in  the  territories  of  the  other, 
and  (b)  enjoy  constant  and  complete  protection  for 
the  safety  of  their  lives  and  property. 

"(2)  Each  of  the  High  Contracting  Parties 
shall  in  accordance  with  the  laws  of  the  country 
accord  in  its  territories  to  the  subjects  or  citizens 
of  the  other,  to  the  widest  possible  extent  and  on 
condition  of  reciprocity,  the  right  of  private  owner¬ 
ship  and  the  liberty,  to  engage  in  commerce,  navigation, 


17,227 


3 

4 
3 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


industries,  and  other  peaceful  pursuits. 

"(3)  Without  prejudice  to  the  right  of 
each  Contracting  Party  to  regulate  by  its  own  laws 
the  system  of  international  trade  in  that  country, 
it  is  understood  that  neither  Contracting  Party  shall 
apnly  in  discrimination  against  the  other  party  ary 
measures  of  prohibition,  restriction  or  impest  which 
may  serve  to  hamper  the  rrowth  of  the  intercourse, 
economic  or  otherwise,  between  the  two  countries, 
it  being  the  intention  of  both  Parties  to  place  the 
commerce,  navigation  and  industry  of  each  country, 
as  far  as  possible,  on  the  footing  of  the  most 
favoured  nation. 

"The  Governments  of  the  High  Contracting 
Parties  further  agree  that  they  shall  enter  into 
negotiations,  from  time  to  time  as  circumstances  may 
require,  for  the  conclusion  cf  special  arrangements 
relative  tc  commerce  and  navigation  to  adjust  and 
to  promote  economic  relations  between  the  two 
countries. 

"Article  V.  The  High  Contracting  Parties 
solemnly  affirm  their  desire  and  intention  to  live 
in  peace  and  amity  with  each  ether,  scrupulously  to 
respect  the  undoubted  right  cf  a  State  tc  order  its 
own  life  v/ithin  its  own  jurisdiction  in  its  own  way, 
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to  refrain  and  restrain  all  persons  in  any  governmental 
service  for  them,  and  all  organizations  in  receipt 
of  any  financial  assistance  from  them,  from  any  act 
overt  or  covert  liable  in  any  way  whatever  to  endanger 
the  order  and  security  in  any  part  of  the  territories 
of  Japan  or  the  Union  of  Soviet  Socialist  Republics. 

"It  is  further  agreed  that  neither  Contracting 
Party  shall  permit  the  Dresence  in  the  territories  under 
its  jurisdiction  —  (a)  of  crganizations  or  groups 
pretending  to  be  the  Government  for  any  part  of 
the  territories  cf  the  other  Party,  or  (b)  of 
alien  subjects  or  citizens  who  may  be  found  to  be 
actually  carrying  on  political  activities  for  such 
organizations  or  groups. 

"Article  VI.  In  the  interest  of  Dromcting 
economic  relations  between  the  two  countries,  and 
taking  into  consideration  the  needs  of  Japan  with 
regard  to  natural  resources,  the  Government  of  the 
Union  of  Soviet  Socialist  hetmblics  is  willing  to 
grant  to  Japanese  subjects,  companies  and  associations 
concessions  for  the  exploitation  of  minerals,  forest 
and  other  natural  resources  in  all  the  territories  of 
the  Union  of  Soviet  Socialist  Republics." 

THE  PRESIDENTS  Why  do  you  rely  on  that  docu¬ 
ment,  Mr.  Howard? 
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MR.  HOWARD:  This  is  the  document  since  1925 
through  which  Japan  and  Russia,  or  the  Soviet  Socialist 
Republics,  have  been  doing  business. 

THE  PRESIDENT:  Well,  how  does  it  meet  the 
charges  in  the  Indictmdrt  in  respect  of  the  Soviets? 

MR.  HOWARD:  The  prosecution  offered  it  in 

* 

evidence,  your  Honor,  and  we  have  to  contest  it. 

THE  PRESIDENT:  But  you  are  relying  on  it, 
you  see.  They  relied  on  it,  and  new  you  do. 

HR.  HOWARD:  V/e  are  using  this  document 
to  show  that  Japan  complied  with  it  and  that  Japan 
acted  within  the  terms  of  this. 

I  would  like  no w  to  read  Article  III  which 
I  omitted  in  the  first  reading. 

(Reading)  "Article  III.  The  Governments 
of  the  High  Contracting  Parties  agree  that  upon  the 
coming  into  force  of  the  present  Convention,  they 
shall  proceed  to  the  revision  of  the  Fishery  Con¬ 
vention  of  1907,  taking  into  consideration  such 
changes  as  may  have  taken  place  in  the  general  con¬ 
ditions  since  the  conclusion  of  the  said  Fishery 
Convention. 

"Pending  the  conclusion  of  a  convention  so 
revised,  the  Government  of  the  Union  of  Soviet  Socialist 
Republics  shall  maintain  the  practices  established  in 
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1924  relating  to  the  lease  of  fishery  lots  to 

ft 

Japanese  subjects." 

Exhibit  36,  the  Pact  Against  the  Communist 
International.  I  should  like  to  read  Articles  1 
and  2. 

(Reading)  "Article  1.  The  contracting 
parties  agree  to  inform  each  other  of  the  Communist 
International’s  activities,  to  discuss  necessary 
measures  for  defense  and  promise  to  fulfill  such 
measures  through  close  cooperation. 

"Article  2.  The  contracting  parties  will 
Jointly  invite  a  third  nation,  whose  internal  peace 

is  menaced  by  destructive  activities  of  the  Communist 

*  • 

International,  to  take  defense  measures  in  the  spirit 
of  this  pact,  or  to  participate  in  the  pact." 

Page  2,  second  paragraph,  this  is  an 
Accessory  Protocol  to  the  Pact  Against  the  Ccrirunist 
International. 

(Reading)  "(a)  The  authorities  <f  the  two 

« 

contracting  parties  will  closely  cooperate  with  each 
other  as  regards  the  exchange  of  information  relating 
to  the  activities  of  the  Communist  International  and 
the  enlightenment  and  defense  measures  against  the 
Communist  International. 

"(b)  The  authorities  of  the  two  contracting 
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parties  will  take  drastic  steps,  within  the-  bounds 
of  the  existing  law,  in  dealing  with  persons  who, 
at  home  or  abroad,  directly  tr  indirectly,  are 
serving  with  the  Communist  International  or  fester 
its  destructive  activity. 

"(o'*  In  order  to  facilitate  the  cooperation 
of  the  authorities  of  the  two  contracting  parties, 
as  provided  in  forementioned  (a),  a  standing  com¬ 
mission  will  be  established.  Other  defense  measures 
necc-ssary  for  checking  the  destructive  activities 
of  the  Cormunist  International  will  be  studied  and 
discussed  by  the  said  commission." 

Pago  3,  Article  I. 

(Reading)  "Italy  participates  in  the  Treaty 
•  and  its  attribute  protocol  against  the  Cormunist 
International,  which  has  beer,  concluded  between 
Japan  and  Germany  on  25  November  1936.  The  texts 
of  the  said  Pact  and  accessory  protocol  are  attached 
as  appendices  of  this  protocol, 

"Article  II," 

THE  PErSIDENT:  Well,  you  need  not  read 
Article  II.  We  will  adjourn  untill  half-past  nine 
tomorrow  morning. 

(Whereupon,  at  l60<^,  an  adjournment  was 
_ taken  until  Wednesday,  26  February  1947,  at  0930. J. 
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